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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term, 1944. 

Special Calendar. 


No. 8667 


DOUGLAS M. STEWART, Appellant , 

vs. 

UNITED STATES OF AMERICA, Appellee. 


On Appeal from the District Court of the United States 
for the District of Columbia. 


BRIEF FOR APPELLANT. 

JURISDICTIONAL STATEMENT. 

This appeal is from an order of the District Court of 
the United States for the District of Columbia committing 
appellant to the District Jail for a period of ninety days 
for an alleged contempt of court. The case contains no 
formal pleadings and was commenced below upon an oral 
statement made to the District Court by a prosecutor of 
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the United States who was conducting certain grand jury- 
proceedings. The order of the District Court committing 
appellant to the District Jail for an alleged contempt of 
court was entered bv the District Court on January 7, 1944 
(Jt. App. 1 10, 11). An appeal was taken from this judg¬ 
ment of commitment to this Court. 

The jurisdiction of this Court is invoked under Section 
101, Title 17, District of Columbia Code, 1940 Edition. 

STATEMENT OF THE CASE. 

Appellant, a citizen of the United States, at the request 
of the United States, appeared on two occasions before 
separate grand juries sitting in the District of Columbia 
and was asked to give testimony. The testimony related to 
anonymous donations which had been received by appellant 
and others, and had been used in the publication of a news¬ 
paper known as the Herald, at Lake Geneva, Wisconsin. 
Appellant and several of his associates testified before 
both of these grand juries that $36,000.00 had been received 
from anonymous donors and had been used in publishing 
the Herald. 

Attorneys representing the United States in the first 
grand jury hearing, where the testimony of appellant and 
others was received, accepted that testimony as true. That 
testimony along with other testimony was used as a basis 
for the returning of an indictment. Appellant was not 
named as a defendant in that indictment, nor was he in¬ 
volved in anv wav whatsoever bv its allegations. 

In January, 1944, appellant, was again called before a 
grand jury, sitting in the District of Columbia, and was 
again asked to explain the circumstances under which these 
anonvmous donations were received bv him and others and 

1 The abbreviation “Jt. App.” refers to the Joint Appendix filed with 
this brief. 
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used in the publication of the newspaper, the Herald, at Lake 
Geneva, Wisconsin. Full answers were given to all ques¬ 
tions propounded to appellant, ivith full explanations of 
how the monies were received, that thev were received from 
anonymous sources and that appellant and his associates 
did not have personal knowledge of the identity of the donor 
or donors of the funds. 

On January 5, 1944, the prosecutor conducting the in¬ 
vestigation before the grand jury took appellant before 
the District Court of the United States for the District of 
Columbia and made the following statement (Jt. App. 14, 
15): 

Mr. Rogge: If your Honor please, the Additional 
October Term Grand Jury which your Honor extended 
has voted to present to your Honor a charge of con¬ 
tempt against a witness, one Douglas M. Stewart, for 
failing fully and truthfully to answer certain questions. 

The questions and the answers which the witness 
gave to them are as follows: 

Question: Who gave you the first $15,000? 

Answer: No one gave it to me, as far as I know. It 
was in mv house. 

Question: I repeat my question, Mr. Stewart: Who 
gave you the money? 

Answer: I never knew definitely, never knew. Cer¬ 
tainly nobody handed it to me. It was in my home. 

Question: Who placed it there ? 

Answer: I have absolutely no idea. 

Question: Who gave you that money? 

Answer: I do not know. 

Question: Who gave you the second $15,000? 

Answer: Exactly the same. I mean I do not know. 
It was in my hall just like the first. 

Question: Who gave you the $6,000 ? 

Answer: That I do not know. 

That statement was made in open court at 11:33 o’clock 
A. M. and appellant was given until 2:50 o’clock P. M. 


Id 


4 


within which to have “counsel in Court” in order for the 
court to “determine upon the time for a hearing.” (Jt. 
App. 15.) 

At 2:50 o’clock P. M. on the same day, the prosecutor, in 
the presence of appellant and his attorney, restated his posi¬ 
tion as follows (Jt. App. 16): 

Mr. Rogge: As I stated to your Honor this morning, 

I the Grand Jury voted to come to your Honor with the 
'charge of contempt against Douglas M. Stewart for 
failure to answer fully and truthfully certain questions. 
The questions and the answers which the witness gave, 

I I read this morning but I shall repeat them ? 

Question: Who gave you the first $15,000? 

Answer: No one gave it to me, as far as I know. It 

was in mv house. 

Question: I repeat my question, Mr. Stewart: Who 
gave you the money? 

Answer: I never knew definitely, never knew. Cer¬ 
tainly nobody handed it to me. It was in my home. 

Question: Who placed it there? 

Answer: I have absolutely no idea. 

Question: Who gave you that money? 

Answer: I do not know. 

Question: Who gave you the second $15,000? 

Answer: Exactly the same. I mean I do not know. 
It was in my hall just like the first. 

Question: Who gave you the $6,000 ? 

Answer: That I do not know. 

The prosecutor then made a statement which certainly 
could have no more force than the opening statement of a 
prosecutor in the actual trial of a criminal case, giving to 
the court the prosecutor’s reasons and his beliefs why the 
grand jury and he, the prosecutor, felt that appellant was 
not fully and truthfully answering certain questions pro¬ 
pounded to him before the grand jury (Jt. App. 16-29). 

At no time during or after this statement were anv 
witnesses sworn or was any evidence formally identified 
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and introduced into the record. It is true that during 
the course of this statement, the prosecutor referred to 
certain issues of the newspaper, the Herald (Jt. App. 17), 
an issue of another publication, the Commentator (Jt. App. 
20), and to certain books (Jt. App. 27). These docu¬ 
ments were not offered in evidence for the obvious reason 
that the prosecutor was engaged, as shown by the record, 
in making an opening statement of his contentions (Jt. 
App. 13, 16). 

Counsel for appellant then made a statement on behalf 
of appellant (Jt. App. 29-32). In substance, appellant’s 
counsel pointed out that the testimony of the appellant be¬ 
fore the grand jury was true (Jt. App. 31), and, because 
of the contention of the appellant that the testimony given 
by him before the grand jury was true, that the proceed¬ 
ing was not the kind of a case that could be disposed of 
under a contempt proceeding (Jt. App. 32). As the court 
had stated on the morning of that day that it would hear 
counsel on the afternoon of that day for the purpose of 
determining a time for a hearing (Jt. App. 15), the court 
asked in the afternoon if there was any further record - 
that either side cared to make at “the present time.” 
The prosecutor took the position that he desired to make 
no further record at that time. Accordingly, as the actual 
hearing of the case had not commenced and no evidence 
had been received, counsel for appellant remained silent 
(Jt. App. 34). Thereupon, the court announced it would 
take the matter under advisement. That could only mean 
for the announced purpose of setting a time for a hearing. 

Yet, on the morning of January 6, 1944, the court 
entered an order directing appellant to appear forthwith 
before the grand jury and true answers make to the in¬ 
terrogatories which would be propounded to him concern¬ 
ing the source or sources of substantial sums in currency 
found by appellant in his home and office and used by 
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him in financing the publication and distribution of a 
periodical known as the Herald, at Lake Geneva, Wiscon¬ 
sin (Jt. App. 36). 

On January 7, 1944, appellant appeared as ordered be¬ 
fore the grand jury and truthfully answered the inter¬ 
rogatories propounded to him and stated to the grand jury 
that he did not know the source or sources of the anony¬ 
mous donations in question (Jt. App. 39). 

Accordingly, on that date the prosecutor again went be¬ 
fore the court and made the statement that “the Grand 
Jury is here before your Honor again renewing its charge 
of contempt against the witness, Douglas M. Stewart” (Jt. 
App. 39). 

Counsel for appellant then pointed out to the court that 
the proceedings were not being conducted in accordance 
with law and that the charge as stated was insufficient 
and amounted to no more than a contention that the ap¬ 
pellant had given false testimony. Counsel for appellant 
further pointed out, as the testimony did not occur in the 
presence of the court, it was not a situation in which the 
court could have any personal knowledge of the actual 
testimony, that the proceedings were improper, as the 
appellant was entitled to be informed formally and fully 
of tlie charge against him (Jt. App. 40). 

Counsel for appellant also pointed out that false testi¬ 
mony standing alone is insufficient to support a contempt 
order and there must be an actual charge and actual 
proof that such testimony obstructed the court in the per¬ 
formance of its duty (Jt. App. 41, 42). Counsel for ap¬ 
pellant further pointed out that the prosecutor, during 
the first proceeding in this matter, had placed his own 
beliefs before the court that the appellant was not telling 
the truth, thereby prejudicing appellant and rendering 
the proceedings void (Jt. App. 47). Counsel for appellant 
demanded that a formal charge be read into the record 
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and that appellant be given full opportunity of presenting 
evidence and circumstances to the court to establish the 
truth of the testimony given by appellant before the grand 
jury (Jt. App. 44). Counsel for appellant further con¬ 
tended that if the court persisted in proceeding in the 
case, and particularly if other testimony were received 
by the court, that appellant be given the opportunity to 
obtain witnesses and produce testimony to corroborate 
and establish the truth of the testimony given by appellant 
to the grand jury and to place before the court the whole 
story and picture of what transpired before the grand 
jury, and that the court should not accept excerpts taken 
at random by the prosecutor from the grand jury tran¬ 
script as a basis for summary action (Jt. App. 47). 

To make appellant’s position clear, appellant, specifically 
offered to prove the following facts: 

1. The truth of the statements made by appellant to the 
grand jury (Jt. App. 44). 

2. Corrobation of this truth by the testimony of two 
other icitnesses (Jt. App. 44). 

3. In June or July appellant was contemplating the pub¬ 
lishing of a newspaper of four pages to be called the 
Herald, which, among other things, ivas to be used as a 
medium of advertising a publication known as Scribner’s 
Commentator (Jt. App. 44). 

4. Appellant lived in a small community, Lake Geneva, 
Wisconsin. Appellant lived alone, except for his house¬ 
keeper, who lived to the rear of his home. It was the 
practice in Lake Geneva, as the community is small and 
practically all residents are acquainted with one another, 
to leave the front doors of their homes open in order to 
permit delivery boys to place packages, laundry and other 
bundles inside the premises and out of the weather 
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(Jt. App. 44). One evening in the summer of 1941 appel¬ 
lant came home from his office and among a number of 
packages found a small package, wrapped in brown manila 
paper, tied with string. On opening it, appellant discov¬ 
ered that it contained money. A count showed that the 
package contained $15,000.00 in $20 bills (Jt. App. 44). 

5. Immediately thereafter, appellant called in his asso¬ 
ciate, Mr. Eggleston. Mr. Eggleston came over to appel¬ 
lant's home, was showed the money, the package in which 
it came, and was advised by appellant that the package 
contained no covering letter and had been left in the front 
hall of his home by an anonymous donor. As appellant, 
Mr. Eggleston and others were then contemplating pub¬ 
lishing the Ilerald, and had been to various persons seek¬ 
ing donations and subscriptions, they determined that they 
would use this gift as a donation for publishing the Herald. 
Accordingly, the bookkeeper of the publishng establishment 
of appellant was informed of this situation. The book¬ 
keeper was shown the package and the money (Jt. App. 44, 
4S) and was likewise told that the money had been received 
from an anonymous donor or donors and that it ivas planned 
to use this money in publishing the Herald. 

6. The first $15,000.00 thus received was used in connec¬ 
tion with the publication and circulation of the Ilerald 
(Jt. App. 44). 

7. Appellant offered to prove by his own testimony the 
testimony of five other witnesses, and other circumstances, 
the truth of the foregoing statements and his testimony 
before the grand jury (Jt. App. 45). 

8. A month later, a second package of money, wrapped 
in brown paper, with no covering letter, and tied with 
string, teas found by appellant in the hall-ivay of his home 
(Jt. App. 4S). At the time this money was received, Mr, 
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Eggleston, an associate of appellant, rvas in California. 
Appellant immediately called in his bookkeeper, Mr. Lind 
and together they counted the money. The second package 
contained $15 , 000.00, which appellant and Mr. Lind de¬ 
cided, to continue to use in connection with the publication 
and circulation of the Herald (Jt. App. 48). 

9. At first, appellant decided, that he would take the 
money to New York and deposit it with his bank, the Guar¬ 
anty Trust Company. Accordingly, appellant and Mr. Lind 
boarded a train and went to New York for that purpose. 
Thereafter, appellant realized that if a deposit of this sum 
ivas made into his personal account, it would have to be 
accounted for in his personal income tax returns. Realiz¬ 
ing that he was not personally using the money, and that 
it was being devoted to the publication of the Herald, ap¬ 
pellant decided that this money should not be deposited in 
his account, as it was not his money. He discussed this 
aspect of the case with Mr. Lind and between them they 
decided that the thing to do teas to take the money back 
to Lake Geneva and place it in safe deposit boxes for safe 
keeping until it was expended in the publication and circu¬ 
lation of the Herald (Jt. App. 48, 49). 

10. Prior to the receipt of the second of the two packages 
containing $15 , 000.00 each, an anonymous donation of $ 6 ,- 
OOO.OO, in an envelope with no covering letter and nothing 
on the envelope to indicate the source, had been left in the 
offices of appellant and Mr. Eggleston, on either Mr. Eg¬ 
gleston’s desk or appellant’s desk. That sum was in the 
envelope in the safe unexpended at the time Mr. Lind and 
appellant returned from New York (Jt. App. 49). 

11. After discussions between Mr. Lind and appellant, 
it was decided to divide the second $ 15 , 000.00 donation and 
the $6,000.00 donation into two sums, one in the amount 
of $ 13 , 000.00 and the other in the amount of $ 8 , 000 . 00 , 
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$ 13 , 000.00 was placed in one safe deposit box and $ 8 , 000.00 
ivas placed hi another (Jt. App. 49). These funds later 
were'used in the publication and circulation of the Herald 
(Jt. App. 49). 

12. The real object of appellant in publishing the Herald 
teas to sponsor, advertise and thereby increase the circu¬ 
lation of the publication, Scribner’s Commentator, which 
was being published by appellant and Mr. Pay son of New 
York City. As the publication of the Herald did not involve 
funds of Mr. Payson, its publication teas not discussed 
with him (Jt. App. 49). 

13. As originally planned, the Herald was to be financed 
by an original sum of $ 15 , 000 . 00 . Of this sum, appellant 
subscribed $ 5 , 000.00 of unencumbered funds of a loan which 
he had in his possession. Mr. Eggleston pledged an addi- 
tiondl $ 5 , 000 . 00 . A Mr. Toumscnd pledged the third $ 5 ,- 
OOO.OO, making in all the original $ 15 , 000.00 (Jt. App. 49). 

14. After the Herald was started, copies of it were sent 
to Mir. Payson in New York for his information. Mr. Pay- 
son then inquired of appellant whether there ivas any re¬ 
lationship between the Herald and Scribner’s Commentator 
(Jt. App 27, 49). In replying to this inquiry, appellant 
wrote the following letter, dated August 21 , 1941 , to Mr. 
Payson (Jt. App. 28): 

Dear Charlie: j 

I do not know whether your telegram was sent after 
receiving my letter or whether you had got a copy of 
the Herald by mail as all subscribers did without know¬ 
ing what the story was. 

At any rate, the thing is as simple as we could make 
it after considerable thought and involves P. & S. in no 
way whatever except to increase its income. Frankly, 
your delay in July scared the daylights out of me in 
some ways. We were having telegrams and so forth 
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about bills and so forth and our credit stood an excel¬ 
lent chance of being damaged badly from the local point 
of view. 

Obviously, P. & S. had to have some further aces in 
the hole as far as income was concerned. In a way, 
George and Aurelia Grether, (Mrs. Kenneth Scott) and 
I incorporated Lake Geneva Publications, Inc., here in 
the State of Wisconsin. All stock is fully paid and 
nonassessable. We each own an even third. 

The charter is broad enough to cover anything we 
may want to do in the future from publishing the Her¬ 
ald to putting out books, owning farms or even import¬ 
ing or exporting general merchandise. 

George (referring to George Eggleston), Ralph 
Townsend and I have each loaned the new company 
$5,000 apiece so that it can at once function and pay 
its bills. 

###••## 

15. The letter of August 21,1941, referred to the original 
pledges of appellant, Mr. Eggleston and Mr. Townsend of 
$5,000.00 each, and did not discuss the anonymous donations 
which had been received by the appellant and others a'nd 
which had been used for the publication and circulation of 
the Herald (Jt. App. 49). 

16. Mr. Pay son was further told that if he ever came to 
Lake Geneva, appellant and Mr. Eggleston would be glad to 
explain in full to him the new publication and its finances 
(Jt. App. 49). 

17. Late in 1941, a subpoena was issued to one of the 
bookkeepers in the establishment at Lake Geneva to appear 
before a grand jury investigation being held in the District 
of Columbia, conducted by Mr. Maloney of the Department 
of Justice. The entire story of the receipt of the anonymous 
funds herein described and of the situation concerning the 
Herald and the Commentator was laid before that grand 

2d 
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jury and accepted by it and it was never questioned by Mr. 
Maloney (Jt. App. 49). 

18. While in Washington in connection with the first- 
grand jury investigation, appellant consulted with William 
E. Leahy, Esq., of the local Bar, and Mr. Nicholas Chase 
of the local Bar, an associate of Mr. Leahy’s. In confidence 
appellant informed Mr. Leahy and Mr. Chase of the anony¬ 
mous donations here involved and of the situation concern¬ 
ing the publication of the Herald and Scribner’s Commen¬ 
tator. (Appellant offered to waive privilege on these two 
attorneys in order that they might testify to the facts herein 
described) (Jt. App. 49, 50). 

19. Shortly thereafter, appellant consulted Alfons B. 
Landa, Esq., a local attorney practicing in the District of 
Columbia, of the firm of Davies, Richberg, Beebe, Busich 
and Richardson. In confidence appellant told Mr. Landa 
the identical story herein stated concerning these anony¬ 
mous funds and the publication of the Herald and Scrib¬ 
ner’s Commentator. (Appellant offered to waive privilege 
on Jr. Landa in order that he might testify to the facts 
herein described) (Jt. App. 50). 

20. At the time the anonymous donations here involved 
were received by appellant and others, this country was en¬ 
gaged in the controversial discussion of two things — com¬ 
plete isolationism and non-interventionism as opposed to 
intervention and the baching of Great Britain in the Euro¬ 
pean War. Isolationism was becoming difficult to support 
because of “xvar fever,” though many people honestly be¬ 
lieved in it. Many substantial persons believed that the 
country should not be plunged into another ivar because of 
the debacle that occurred after the last war, and that the 
comments pro and con here involved were honestly made 
arid in support of those comments anonymous contributions 
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came to various publications, including the Herald and 
Scribner’s Commentator (Jt. App. 50, 51). At the time, 
anonymous gifts were pouring into other publications sup¬ 
porting isolationist policies as opposed to intervention in the 
then existing conflict, and anonymous contributions lucre 
being made to publications preaching the doctrine of inter¬ 
vention (Jt. App. 51). 

21. As the anonymous gifts here involved were left in the 
house of appellant and on a desk in his office, without cover¬ 
ing letters or anything to identify the source of the gift, ap¬ 
pellant did not have personal knowledge of their sources 
and that story ivould be corroborated by the testimony of 
other persons (Jt. App. 51). Further, that the truth of 
appellant’s story would be corroborated and established by 
the transcripts of the testimony before the grand jury pro¬ 
ceeding conducted by Mr. Maloney, as well as the transcripts 
of the testimony before the grand jury proceeding being 
conducted by the present prosecutor (Jt. App. 50, 53). 

In order to clarify the record in view of the position of 
the prosecutor that lie was relying on his opening statement 
made on January 5th, as a basis for citing appellant in con¬ 
tempt (Jt. App. 38, 39), as opposed to the position of the 
court that an additional record was being made on the 
morning of January 7th (Jt. App. 41), appellant made 
detailed offers of proof (pp. 7-13, supra) and requested the 
opportunity of proving to the court that he was telling the 
truth before the grand jury (Jt. App. 45); and further, that 
if the prosecutor persisted in his position and rested his 
case on his “opening statement” appellant moved then and 
there to open the proceedings of January 5th for the pur¬ 
pose of taking evidence to establish the truth of the answers 
given to the grand jury by appellant (Jt. App 45, 46). 
Appellant’s offers of proof and motion were ignored by 
the court. 
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Thereupon, appellant insisted that a detailed and full 
charge be made against him, and demanded the right to 
defend that charge and this case on the merits, and asked 
that evidence be received on behalf of appellant to establish 
the truth of his testimony (Jt. App. 54). 

Thereupon, the court below summarily, without a hear¬ 
ing, without receiving any evidence on behalf of either the 
prosecution or the defense, held from the bench that the 
record was “made” and appellant was guilty of contempt 
(Jt. App. 54). Exceptions to this action of the court were 
taken by appellant. He asked the opportunity to make 
bail pending appeal, which request was denied (Jt. App. 12, 
54, 55). 

At an ex parte session in chambers , without notice to ap¬ 
pellant and without notice to his counsel, the court and the 
prosecutor prepared and entered the order of January 7th, 
committing respondent to the District Jail for ninety days 
for an alleged contempt of court (Jt. App. 10). 

On discovering the entry ex parte of the order of January 
7th, counsel for appellant attempted to interpose objections 
thereto, pointing out, among other objections, that the order 
in effect was an attempt to supply the essentials of a con¬ 
tempt charge which were omitted in the oral “present¬ 
ments” here involved and, therefore, did not conform to the 
charge. The court refused to hear appellant’s counsel on 
that occasion, taking the position that any attempt to state 
objections to the order, which concededly had been entered 
ex parte and without notice, would be merely to “rehash” 
the matters discussed with the court on the preceding Janu¬ 
ary 7th and permitted appellant to take a general excep¬ 
tion only (Jt. App. 55-57). 

An appeal was duly filed and perfected to this Court from 
the final order of commitment of January 7th (Jt. App. 
5-8). 
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After this appeal was perfected, appellant renewed his 
application for bail, pending appeal, which was denied by 
the court below (Jt. App. 12, 13). 

STATUTES INVOLVED. 

The Act of October 15, 1914, c. 323 (38 Stat. 738), 28 
U. S. C., Secs. 386, 387, 3S8 and 389 read: 

386. Contempts; when constituting also criminal of¬ 
fense. Any person who shall willfully disobey any 
lawful writ, process, order, rule, decree, or command of 
any district court of the United States or any court of 
the District of Columbia by doing any act or thing 
therein, or thereby forbidden to be done by him, if the 
act or thing so done bv him be of such character as to 

c 1 » 

constitute also a criminal offense under anv statute of 

* 

the United States or under the laws of any State in 
which the act was committed shall be proceeded against 
for his said contempt as hereinafter provided. (Oct. 
15,1914, c. 323, Sec. 21, 38 Stat. 738). 

387. Same, procedure, bail, attachment, trial; punish¬ 
ment. Whenever it shall be made to appear to any dis¬ 
trict court or judge thereof, or to any judge therein 
sitting, by the return of a proper officer on lawful 
process, or upon the affidavit of some credible person, 
or bv information filed bv anv district attornev, that 
there is reasonable ground to believe that any person 
has been guilty of such contempt, the court or judge 
thereof, or any judge therein sitting, may issue a rule 
requiring the said person so charged to show cause 
upon a day certain why he should not be punished 
therefor, which rule, together with a copy of the affida¬ 
vit or information, shall be served upon the person 
charged, with sufficient promptness to enable him to 
prepare for and make return to the order at the time 
fixed therein. If upon or by such return, in the judg¬ 
ment of the court, the alleged contempt be not suffi¬ 
ciently purged, a trial shall be directed at a time and 
place fixed by the court. If the accused, being a natural 
person, fail or refuse to make return to the rule to show 
cause, and in case of his continued failure or refusal, 
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or if for any reason it be impracticable to dispose of 
the matter on the return day, lie may be required to 
give reasonable bail for his attendance at the trial and 
his submission to tho final judgment of the court. 
Where the accused is a body corporate, an attachment 
for the sequestration of its property may be issued 
upon like refusal or failure to answer. 

In all cases within the purview of sections 381 to 383, 
386 to 390 of this title, section 412 of Title 18, section 
52 of Title 29 and sections 12 to 27 of Title 15, such 
trial may be by the court, or, upon demand of the ac¬ 
cused, by a jury; in which latter event the court may 
impanel a jury from the jurors then in attendance, or 
the court or the judge thereof in chambers may cause 
a sufficient number of jurors to be selected and sum¬ 
moned, as provided by law, to attend at the time and 
place of trial, at which time a jury shall be selected and 
impaneled as upon a trial for misdemeanor; and such 
trial shall conform, as near as may be, to the practice 
in criminal cases prosecuted by indictment or upon in¬ 
formation. 

i If the accused be found guilty, judgment shall be en¬ 
tered accordingly, prescribing the punishment, either 
by fine or imprisonment, or both, in the discretion of 
the'court. Such fine shall be paid to the United States 
or to the complainant or other party injured by the act 
constituting the contempt, or may, where more than 
one is so damaged, be divided or apportioned among 
them as the court may direct, but in no case shall the 
fine to be paid to the United States exceed, in case the 
accused is a natural person, the sum of $1,000, nor 
shall such imprisonment exceed the term of six months. 
In any case the court or a judge thereof may, for good 
cause shown, by affidavit or proof taken in open court 
or before such judge and filed with the papers in the 
case, dispense with the rule to show cause, and may 
issue an attachment for the arrest of the person 
charged with contempt; in which event such person, 
when arrested, shall be brought before such court or a 
judge thereof without unnecessary delay and shall be 
admitted to bail in a reasonable penalty for his appear- 
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ance to answer to the charge or for trial for the con¬ 
tempt; and thereafter the proceedings shall be the same 
as provided herein in case the rule had issued in the 
first instance. (Oct. 15, 1914, c. 323, Sec. 22, 38 Stat. 
738). 

3S8. Same; review of conviction. The evidence taken 
upon the trial of any person so accused may be pre¬ 
served by bill of exceptions, and any judgment of con¬ 
viction may be reviewed upon writ of error in all re¬ 
spects as provided on October 15, 1914, by law in crim¬ 
inal cases, and may be affirmed, reversed, or modified 
as justice may require. Upon the granting of such writ 
of error, execution of judgment shall be stayed, and the 
accused, if thereby sentenced to imprisonment, shall be 
admitted to bail in such reasonable sum as may be re¬ 
quired by the court, or by any justice, or any judge of 
any district court of the United States or any court of 
the District of Columbia. (Oct. 15, 1914, c. 323, Sec. 
23, 38 Stat. 739.) 

389. Same; not specifically enumerated. Nothing 
contained in sections 386 to 388 and 390 of this title 
shall be construed to relate to contempts committed in 
the presence of the court, or so near thereto as to ob¬ 
struct the administration of justice, nor to contempts 
committed in disobedience of any lawful writ, process, 
order, rule, decree, or command entered in any suit or 
action brought or prosecuted in the name of, or on be¬ 
half of, the United States, but the same, and all other 
cases of contempt not specifically embraced within sec¬ 
tion 386 of this title, may be punished in conformity to 
the usages at law and in equity prevailing on October 
15, 1914. (Oct. 15, 1914, c. 323, Sec. 24, 38 Stat. 739). 

ASSIGNMENT OF ERRORS. 

(Statement of Points on Appeal.) 

The assignment of errors, which covers the points relied 
upon on this appeal, is that the District Court erred: 

1. In conducting the proceedings not in accordance 
with law. 
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2. In conducting the proceedings in such an illegal 
and unlawful manner as to render the proceedings null 
and void. 

3. In proceeding summarily. 

4. In failing to conduct an inquiry in order to ascer¬ 
tain the truth of the testimony of the respondent be¬ 
fore the grand jury. 

5. In conducting the proceedings contrary to the stat¬ 
ute in such case made and provided. 

6. In exceeding its jurisdiction. 

7. In entering the order of January 7,1944, commit¬ 
ting respondent. 

8. In proceeding upon an insufficient charge. 

9. In entering the order of January 7, 1944, as there 
was no proof and no evidence to support that order. 

i 10. In holding that the proceedings were sufficient 
to support the charge and the order of January 7, 
1944. 

11. In denying respondent the opportunity to meet 
the charge in violation of the Fifth Amendment to the 
Constitution of the United States. 

12. In entering the order of January 7,1944 upon an 
incomplete and improper record. 

13. In receiving in evidence the beliefs of the pros¬ 
ecutor. 

i 14. In basing its conclusions upon the beliefs of the 
prosecutor. 

15. In receiving and considering improper and 
prejudicial remarks of the prosecutor. 

16. In refusing the offers of proof made by respond¬ 
ent, which would have shown that the testimony of re¬ 
spondent before the grand jury was true. 


N 
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17. In denying respondent the opportunity to tes¬ 
tify. 

18. In illegally using its power to impose a contempt 
sentence for the object and purpose of exacting from 
the witness a character of testimony which the court 
deemed to be truthful and thus oppressed and wronged 
the freedom of respondent as a witness before the grand 
jury. 

19. In entering the order of January 7, 1944 in the 
absence of allegations and proof showing circumstances 
or conditions having an obstructive effect in the per¬ 
formance of the court below in anv of its authorized 

* 

functions. 

20. In entering an order that is wholly at variance 
with the proceedings and proof. 

21. In committing respondent for ninety days to the 
District of Columbia Jail because such an order of 
commitment on the proceedings here involved was be¬ 
yond the jurisdiction of the court to enter and was en¬ 
tered without lawful or sufficient cause, rendering the 
detention of the respondent thereunder without war¬ 
rant of law. 

22. In entering the judgment of commitment and 
sentencing respondent to imprisonment. 

23. In denying bail pending appeal. 

24. In other respects apparent of record. 

SUMMARY OF ARGUMENT. 

I. 

The proceedings below were conducted contrary to law 
and are null and void. Concededlv, the proceedings here in¬ 
volved did not conform to the requirements of the Act of 
October 15, 1914 (28 U. S. C., Secs. 386, 387). The court 
below elected to proceed summarily and without conducting 
an inquiry to ascertain the truth of the testimony of appel- 
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lant before a grand jury, which grand jury sat outside the 
actual presence of the court below, and adjudged the appel¬ 
lant guilty of contempt and committed him without a hear¬ 
ing ahd without the taking of any testimony, to the District 
Jail f6r a period of ninety days. Unless the contempt here 
involved falls squarely within the exceptions provided in 
the Act of October 15,1914 (Title 28 U. S. C., Sec. 389) then 
the proceedings here involved arc void and the judgment 
of the court thereon is void and should be held for naught. 
We submit that in applying the exceptions contemplated by 
the Act of October 15, 1914, in addition to the contempt 
being one within a geographical nearness to “the presence 
of the court,” (Nye v. United States, 313 U. S. 33), that the 
facts upon which such “contempt” is based must be con¬ 
ceded or must be within the personal knowledge of the 
court, 1 before the court can ignore the requisites of the Act 
of October 15, 1914 (28 U. S. C., Secs. 386, 387) and commit 
summarily. 

Savin, Petitioner, 131 IT. S. 267. 

Cooke v. United States, 267 U. S. 517, 535, 536. 

n. 

Even if authorized to proceed summarily, the proceedings 
below were so conducted as to deny due process of law to 
petitioner and to deny him a fair trial, in violation of the 
Fifth Amendment to the Constitution. Even if the court 
beloW was free to disregard the procedural requirements of 
the Act of October 15,1914, and could proceed in a summary 
manner, due process of law requires that appellant be in¬ 
formed fully of the specific charge against him, have the 
opportunity to obtain and consult counsel, have the opportu¬ 
nity to prepare his defense and have a full and fair oppor¬ 
tunity to produce witnesses and other testimony to meet the 
charge. 

Cooke v. United States, 267 U. S. 517, 537. 

Sovey v. Elliott, 167 U. S. 409, 413, 414, 417, 418, 419. 
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In the instant case, the court below denied appellant the 
opportunity to prepare his defense, the opportunity to 
produce witnesses, the opportunity to testify on his own 
behalf and summarily elected to base a contempt citation 
upon the beliefs of the proseuctor as contained in an “open- 
in" statement.” Such action by the court below is arbi¬ 
trary, oppressive and deprived appellant of a fair hearing 
and of due process of law in violation of the Fifth Amend¬ 
ment to the Constitution. 

III. 

The order of January 7,1943 went beyond the jurisdiction 
of the court and oppressed the freedom of appellant as a 
witness before the grand jury. 

Ex parte Hudgings, 249 U. S. 378. 

United States v. Arbuckle, 48 F. Supp. 537. 

Further that order was based upon an incomplete and im¬ 
proper record. 

Ohio Bell Telephone Co. v. Commission, 301 U. S. 292. 

IV. 

The receipt by the court below of the beliefs of the prose¬ 
cutor that appellant was not telling the truth, and the reli¬ 
ance placed by the court upon such beliefs, was prejudicial 
and deprived appellant of a fair and impartial hearing. 

The prosecutor on several occasions stated to the court 
that he personally believed that appellant was not telling 
the truth before the grand jury (Jt. App. 15, 16, 17, 24) 
and should, therefore, be cited and adjudged in contempt 
of court. The court below' relied upon such beliefs, refused 
to conduct an inquiry to ascertain the truth of the testimony 
of appellant before the grand jury, deprived appellant of 
a fair and impartial trial, all of w'hich rendered the court’s 
final order of January 7th null and void. 

United States v. Socony-Vacuum Oil Co., 310 U. S, 
150, 264. 
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Berger v. United States, 295 U. S. 78, 85, 88, 89. 

Pickford v. Hudson, 32 App. D. C. 480, 487, 489. 

Hall v. United States, 150 U. S. 76. 

Viereck v. United States, 318 U. S. 236, 247, 248. 

V. 

The refusal of the court below to receive the evidence 
offered on behalf of the appellant was error and deprived 
appellant of a fair and impartial trial. Appellant offered 
to prove in the proceedings below that the testimony given 
by him before the grand jury was true. As the truth of 
the statements made by appellant before the grand jury 
would absolve the defendant from a contempt of court, it 
waS manifest error to refuse to receive evidence of the 
truth of appellant’s testimony. If the evidence offered 
related to any issue involved in the proceeding, or formed a 
link in the evidence it is prejudicial error for the court to 
refuse that evidence. 

McCandless v. United States, 298 U. S. 342. 

The failure to receive the evidence offered by appellant 
invalidates the final order involved in this case, because 
based upon an incomplete and improper record. 

Ohio Bell Telephone Co. v. Commission, 301 U. S. 292. 

ARGUMENT. 

I. 

The Act of October 15,1914 prescribes the procedure con¬ 
trolling contempt cases in the Federal Courts, including 
the courts of the District of Columbia. It is true that 
several cases treat contempts occurring before a grand jury, 
as distinguished from contempts in open court, as contempts 

which could be dealt with in a summarv wav on the theorv 

* *> •> 

that they are within the exceptions provided in the Act of 
October 15, 1914 (Title 28 U.S.C., Sec. 389). However, no 
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case has been found in which the Supreme Court of the 
United States has adopted such an extended view. On the 
contrary, the tendency of the Supreme Court is to limit, not 
extend summary contempt powers. Bridges v. California, 
314 U. S. 252, 266, 267. 

Moreover, we submit that the Supreme Court has indi¬ 
cated a different view in Nye v. United States, 313 U. S. 33. 
Nye and another had been found by the District Court to 
have procured the writing of certain letters and the filing 
of a final account for the express and definite purpose of 
preventing the prosecution of a civil action and with the 
intent to prevent and obstruct the trial of a case on its 
merits and thereby did obstruct and impede the due adminis¬ 
tration of justice. The District Court held that such con¬ 
duct occurred so near to the presence of the court as to ob¬ 
struct the administration of justice and proceeded, without 
following the procedure prescribed by the Act of October 
15,1914, to hold Nye in contempt of court. 

In reversing the District Court, the Supreme Court over¬ 
ruled the case of Toledo Newspaper Co. v. United States, 
247 U. S. 402," and held that the contempt powers of the dis¬ 
trict courts had been substantially curtailed by Congress 
and the misbehavior and contempt of Nye was not such a 
contempt as could be proceeded with summarily and that 
Nye should have been afforded a trial ivitli the normal safe¬ 
guards surrounding criminal prosecutions. In making 
this ruling, the Supreme Court approved its earlier deci¬ 
sions in two contempt cases, Savin, Petitioner, 131 IT. S. 
267 and Cooke v. United States , 267 U. S. 517. 

The Savin and Cooke cases hold that summary procecd- 

2 It was the erroneous extension of summary contempt power doctrine 
by the Toledo Newspaper Co. case that resulted in the contrariety of 
holdings throughout the federal courts, which the Supreme Court critically 
commented upon in the Nye and Bridges cases Thus the law, under the 
Nye case, now “is that if the misconduct does not disrupt quiet and order 
or actually interrupt the court in the conduct of its business the offender 
may not be summarily punished for contempt.” Wimberly v. United States, 
119 F. 2d 713, 714. 
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ings should not be used in contempt cases where the facts 
are not within the personal knowledge of the court. 

In Savin, Petitioner, the Supreme Court held (p. 277): 

Where the contempt is committed directly under the 
1 eye or within the view of the court, it may proceed 
“upon its own knowledge of the facts, and punish the 
offender, without further proof, and without issue or 
trial in any form,” Ex parte Terry, 128 U. S. 289, 309; 
whereas, in cases of misbehavior of which the judge 
cannot have such personal knowledge, and is informed 
thereof only by the confession of the party, or by the 
testimony under oath of others, the proper practice is, 
by rule or other process, to require the offender to ap¬ 
pear and show cause why he should not be punished. 4 
Bl. Com. 286. 

In discussing contempts that are not in the actual pres¬ 
ence of the court and of which the court does not have per¬ 
sonal knowledge, the Supreme Court in the Cooke case ap¬ 
proved the rule above announced in Savin, Petitioner , 
supra, (p. 535) and held (p. 536, 537): 

Punishment without issue or trial was so contrarv 
! to the usual and ordinarily indispensable hearing be¬ 
fore judgment, constituting due process, that the as¬ 
sumption that the court saw everything that went on 
in open court was required to justify the exception; 
but the need for immediate penal vindication of the 
dignitv of the court created it. 

When the contempt is not in open court, however, 
there is no such right or reason in dispensing with the 
necessity of charges and the opportunity of the accused 
to present his defense by witnesses and argument. 

• • • • • * • 

Due process of law, therefore, in the prosecution of 
contempt, except of that committed in open court, re¬ 
quires that the accused should be advised of the charges 
and have a reasonable opportunity to meet them by way 
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of defense or explanation. We think this includes the 
assistance of counsel, if requested, and the right to call 
witnesses to give testimony, relevant either to the issue 
of complete exculpation or in extenuation of the offense 
and in mitigation of the penalty to be imposed. 

The Supreme Court then ruled in the Cooke case that the 
proceedings had in the District Court had not been con¬ 
ducted in accordance with these principles and that cases of 
contempts, not in open court, should be commenced by a 
rule to show cause which should contain a statement of the 
charge, and thereafter the accused should have (p. 537, 538) 
“time to secure and consult counsel, prepare his defense 
and call witnesses, ” and further, should have opportunity 
to hear, meet and explain any new charges that arise before 
sentence is imposed. 

We submit that the proceedings here involved fail utterly 
to meet the requirements of the Savin and Cooke cases, do 
not meet the statutory requirements of a criminal contempt 
and, therefore, are null and void. 

II. 

Assuming arguendo that the court below was authorized 
to proceed in a summary manner, it is submitted that the 
arbitrary and oppressive proceedings here involved lack 
the following fundamental requirements of due process: 
a specific charge, time and opportunity to the accused to 
obtain and consult counsel, time to prepare his defense and 
a fair opportunity to produce witnesses and other testimony 
to meet the charge. 

Appellant actually asked for a formal charge, the oppor¬ 
tunity to consult with counsel, prepare his defense and 
produce witnesses to establish the truth of the testimony 
given by him to the grand jury. These requests were 
brushed aside by the court below and without any investiga- 
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tion into the truth of the testimony given, that court sum¬ 
marily held appellant in contempt of court and committed 
him to the District Jail for ninety days. Moreover, the 
court went so far as to refuse to receive testimony which 
would establish the truth of appellant’s testimony before 
the grand jury and the relative and corroborative testi¬ 
mony detailed in appellant’s offers of proof. 3 When meas¬ 
ured bv the rules announced in Cooke v. United States, 267 
U. S. 517, and Savin, Petitioner, 131 U. S. 267, it is plain 
that the proceedings here were so conducted as to deny 
due process of law to petitioner and to deny him a fair and 
impartial trial in violation of the Fifth Amendment to the 
Constitution and are, therefore, null and void. 

In condemning a proceeding which was far less harsh than 
that here involved, and which involved the admitted send¬ 
ing of a contemptuous letter to a court at the court’s 
chambers, the Supreme Court held in the Cooke case (p. 537) 
that due process of law was violated because the accused 
was not fully advised of the charge against him, did not 
have a reasonable opportunity to meet it by way of defense 
or explanation, and was denied the real assistance of coun¬ 
sel, and the right to call witnesses to give testimony. The 
application of the ruling in the Cooke case to the proceed¬ 
ings here elearlv demonstrates their invaliditv. 

III. 

The court and the prosecutor below sought to exact from 
the appellant a character of testimony which the court and 
the prosecutor deemed truthf ul. One cannot read the record 
here involved and reach any contrary conclusion. Thus, 
without receiving any evidence whatsoever to establish the 
truth of the testimony of appellant before the grand jury, 
and brushing aside the offers of appellant to prove the truth 


3 Appellant’s offers of proof appear at pages 7, 13, supra. 
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of his testimony, the court committed appellant to the Dis¬ 
trict Jail with the object and purpose of exacting a dif¬ 
ferent story from appellant. In that connection, it should 
be borne in mind, that the only charge contained in this 
record is the oral statement of the prosecutor that appellant 
did not fully and truthfully answer certain questions while 
testifying before the grand jury (Jt. App. 14,16, 39). There 
was no charge that the testimony was relative to the in¬ 
quiry, that the failure to receive the testimony blocked the 
inquiry, that the conduct of appellant was contumacious or 
that appellant’s conduct obstructed the court in the per¬ 
formance of any of its duties. In such a situation, we say 
the proceeding below was void under the rule laid down by 
the Supreme Court in Ex parte Hudgings , 249 U. S. 378. 

In the Hudgings case,the Supreme Court held (p.383) that 
there must be added to false testimony an “obstruction to 
the performance of judicial duty.” In pointing out that 
while there are cases that treat perjury as contempt, the 
court held such treatment is a mistake, since it (p. 383) 
“overlooks or misconceives the essential characteristics of 
the obstructive tendency underlying the contempt power, or 
mistakinglv attributes a necessarilv inherent obstructive ef- 
feet to false swearing.” 

We submit, therefore, in the absence of a specific charge 
of obstruction to the performance of judicial duty that the 
charge that a witness gave false testimonv before a grand 
jury is insufficient. The activities of the court and the 
prosecutor below in inserting in the ex parte order of Janu¬ 
ary 7th (Jt. App. 10, 11,) the essentials omitted from the 
oral charges stated in the record (Jt. App. 14, 16, 39) dem¬ 
onstrate clearly that they belatedly recognized the inherent 
insufficiency of the oral charges. Of course, it is perfectly 
plain that the essentials of a charge in a criminal case can¬ 
not be supplied by the judgment of conviction. The charge 
stands or falls as laid. 
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'When we measure the proceedings here involved with the 
requisites of the Hudgings case, it is plain that the proceed¬ 
ings here are void for excess of power. On this point, the 
language of the Court in the Hudgings case is conclusive (p. 
383, 384, 385): 

It is true that there are decided cases which treat 
perjury, without any other element, as adequate to sus¬ 
tain a punishment for contempt. But the mistake is, 
we think, evident, since it either overlooks or miscon¬ 
ceives the essential characteristic of the obstructive 
tendency underlying the contempt power, or mistakenly 
attributes a necessarily inherent obstructive effect to 
false swearing. If the conception were true, it would 
1 follow that when a court entertained the opinion that a 
witness was testifying untruthfully the power would 
result to impose a punishment for contempt with the 
object or purpose of exacting from the witness a char¬ 
acter of testimony which the court would deem to be 
truthful; and thus it would come to pass that a poten¬ 
tiality of oppression and wrong would result and the 
freedom of the citizen when called as a witness in a 
court would be gravely imperiled. 

Testing the power to make the commitment which is 
under consideration in this case by the principles thus 
1 stated, we are of opinion that the commitment was 
void for excess of power—a conclusion irresistibly fol¬ 
lowing from the fact that the punishment was imposed 
for the supposed perjury alone without reference to 
any circumstance or condition giving to it an obstruc¬ 
tive effect. Indeed, when the provision of the commit¬ 
ment directing that the punishment should continue to 
be enforced until the contempt, that is, the perjury, was 
purged, the impression necessarily arises that it was 
assumed that the power existed to hold the witness in 
confinement under the punishment until he consented 
to give a character of testimony which in the opinion 
of the court would not be perjured. 

In view of the nature of the case, of the relation 
which the question which it involves bears generally to 
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the power and duty of courts in the performance of 
their functions, of the dangerous effect on the liberty 
of the citizen when called upon as a witness in a court 
which might result if the erroneous doctrine upon 
which the order under review was based were not 
promptly corrected, we are of opinion that the case is 
an exception to the general rules of procedure to which 
we have at the outset referred, and therefore that our 
duty exacts that we finally dispose of the questions in 
the proceeding for habeas corpus which is before us. 
It is therefore 

Ordered that the petitioner be discharged. 

To the same effect is the recent case of United States v. 
Ar b-uckle, 48 F. Supp. 537. There Justice Laws of our Dis¬ 
trict Court considered false testimony given in open court 
and in a well considered opinion reached the conclusion 
that the decided cases establish that contempt in perjury 
cases will lie only where perjury “blocks the inquiry.” In 
reaching this conclusion, Justice Laws held (p. 538): 

What, then, is perjury having the “obstructive ef¬ 
fect” to which the Supreme Court referred? A study 
of the decided cases which bear on this point seems to 
establish that it is “perjury which blocks the inquiry.” 
This is the definition given by Hand, J., in United 
States v. Appel, D. C. 211 F. 495, a case referred to by 
the Supreme Court, in its Hudgings’ decision, as illus¬ 
trating its view. If false testimony given in a case 
results in defiance of the Court or in frustration of its 
right to obtain testimony, then the witness in legal 
effect is contumacious, he is a contenmor, as well as a 
perjurer, and may be punished for contempt. But if 
the witness fully gives testimony, and in so doing testi¬ 
fies falsely, not in order to prevent the inquiry, but 
onlv in order to deceive, there is no contumacitv, no 
blocking of the inquiry, and the remedy is solely by 
indictment for perjury and trial by jury. 
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IV. 

In this case, the only “testimony” received by the court 
below to the effect that the testimony of appellant before 
the grand jury was false was the “beliefs” of the prose¬ 
cutor. Those “beliefs” appear at pages 15, 16, 17 and 24 
of the Joint Appendix. 

As we read the record, that is the only “evidence” in this 
case that the appellant’s testimony was false. Obviously, 
a conviction like that here involved which in effect is based 
upon the beliefs of the prosecutor is void. It is a well estab¬ 
lished rule that misconduct oil the part of a prosecutor in 
presenting a criminal case which prejudices the rights of an 
accused will void a judgment of conviction. The rule is 
applied even where there is ample testimony, other than 
the beliefs or conduct of the prosecutor, to support the 
judgment. The judgment of conviction entered in this case 
on January 7th is void for the reason that there is no rule 
better established in our criminal jurisprudence than the 
rule that the beliefs of the prosecutor are prejudicial, im¬ 
proper and must be excluded from the trier of fact. 

This rule is well stated by Justice Roberts in his dis¬ 
senting opinion in United States v. Socony-Vacuurn Oil Co., 
310 U. S. 150, 264: 

One of the most reprehensible things a prosecutor 
can do is to attempt to put into evidence before the 
jury his own, and his colleagues’, opinion as to the 
guilt of the defendants he is prosecuting. Such a 
practice brings before the jury the unsworn testimony 
of a sworn officer of the Government. This fact lends 
it undue and improper weight and injects an element 
into the case which is so insidious and so impossible to 
counteract that trial judges, in my experience, have 
never hesitated to withdraw a juror and declare a mis¬ 
trial because of this violation of the canons. 
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The reason for this rule is stated at length in the case of 
Berger v. United States, 295 XJ. S. 78, 85, 88, 89. And see 
the case of Pickford v. Hudson, 32 App. D. C. 480, 487, 489, 
and Hall v. United States, 150 XJ. S. 76. 

In the first prosecution growing out of the grand jury 
proceedings here involved, the Supreme Court, approved 
the rule we now urge that improper and prejudicial re¬ 
marks of a prosecutor require reversal in order preserve, 
particularly in time of war, the right “to a fair trial”. 

Viereck v. United States, 318 U. S. 236, 247, 248. 

As the record here conclusively presents a case of mis¬ 
conduct on the part of the prosecutor that necessarily 
prejudiced the appellant in the court below, the order of 
Januarv 7th should be set aside. 

V. 

The only issue involved in this case is whether or 
not the testimony given by appellant before the grand jury 
was true. If the testimony given by appellant was true, it 
is perfectly plain that there is no basis for proceeding 
against appellant, either by way of criminal contempt pur¬ 
suant to the statute or by way of a summary proceeding 
for a contempt committed “in open court”. To meet the 
one issue involved in this case, appellant offered to prove 
that the testimony given by him before the grand jury was 
true . Appellant even went beyond that and made detailed 
offers of proof that would establish by way of corrobora¬ 
tion the truth of his testimony. These offers of proof were 
brushed aside and ignored by the court below, notwithstand¬ 
ing that they related to the one and only issue involved in 
the case below. When an offer of proof is made, unless 
the form and sufficiency of the offer are attacked by specific 
objections when made, it is the duty of the court and the 
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reviewing court to assume that the evidence in respect to 
the offers could be supplied. 

McCancttess v. United States, 298 U. S. 342, 346. 

In the McCandless case, the Supreme Court laid down 
the rule that if an offer of proof in the trial of a case 
(p. 346) “be an appropriate link in the chain of proof, that 
is enough,” even though the offer does not cover every 
fact necessary to prove the issue, and where such an offer 
is rejected by the trial court, it is elementary that the re¬ 
jection (p. 348) “could not be otherwise than prejudicial” 
and requires a reversal. As the offers of proof here involved 
necessarily related to the only issue in this case, it was 
prejudicial and reversable error for the court to refuse to 
receive the evidence offered. That refusal alone is sufficient 
to require a reversal of this case. 

It is also significant to note that the failure of the court 
to receive the evidence offered renders the order of Janu¬ 
ary 7th void, because based on an incomplete and improper 
record. Thus, even in a case where the trial court may seek 
tb uphold a judgment upon the doctrine of judicial notice, 
Where a full opportunity has not been afforded the other 
side to meet the facts judicially noticed, a judgment rend¬ 
ered in such instance would be void as a denial of due 
process of law. 

cf. Ohio Bell Tel. Co. v. Comrtin., 301 U. S. 292. 


CONCLUSION. 

In conclusion, we submit that the apt and well considered 
ruling of Justice White in the famous contempt case of 
Ilovey v. Elliott, 167 U. S. 409, effectively disposes of any 
argument that can be made in support of the arbitrary, op¬ 
pressive and illegal proceedings had below, which, without, 
a hearing, without evidence and without more, summarily 
adjudged appellant “in contempt” of court and unjustly 
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incarcerated him in a common jail. We quote (pp. 413, 414, 
417, 418, 419): 

Whether, as held by the court below, the courts of 
the District of Columbia are confined in all characters 
of contempt only to an infliction of the penalties author¬ 
ized in section 725 of the Revised Statutes, and, there¬ 
fore, have not power in any other form or man¬ 
ner to punish for a contempt, is a question which we do 
not deem it necessary to decide, and as to which, there¬ 
fore, we express no opinion whatever. In the view we 
take of the case, even conceding that the statute does 
not limit their authority, and hence that the courts of 
the District of Columbia, notwithstanding the statute, 
are vested with those general powers to punish for 
contempt which have been usually exercised by courts 
of equity without express statutory grant, a more fund¬ 
amental question yet remains to be determined, that 
is, whether a court possessing plenary power to punish 
for contempt, unlimited by statute, has the right to sum¬ 
mon a defendant to answer, and then after obtaining 
jurisdiction by the summons, refuse to allow the party 
summoned to answer or strike his answer from the files, 
suppress the testimony in his favor, and condemn him 
without consideration thereof and without a hearing on 
the theory that he has been guilty of a contempt of 
court. The mere statement of his proposition would 
seem, in reason and conscience, to render imperative a 
negative answer. The fundamental conception of a 
court of justice is condemnation only after hearing. To 
say that courts have inherent power to deny all right 
to defend an action and to render decrees without any 
hearing whatever is, in the very nature of things, to 
convert the court exercising such an authoritv into an 
instrument of wrong and oppression, and hence to strip 
it of that attribute of justice upon which the exercise 
of judicial power necessarily depends. 

The principle stated in this terse language lies at the 
foundation of all well-ordered systems of jurisprudence. 
Wherever one is assailed in his person or his property, 
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there he may defend, for the liability and the right are 
inseparable. This is a principle of natural justice, 
recognized as such by the common intelligence and con¬ 
science of all nations. A sentence of a court pronounced 
against a party without hearing him, or giving him an 
opportunity to be heard, is not a judicial determination 
of his rights, and is not entitled to respect in any other 
tribunal. 

Can it be doubted that due process of law signifies a 
right to be heard in one’s defense? If the legislative 
department of the government were to enact a stat¬ 
ute conferring the right to condemn the citizen 
without any opportunity whatever of being heard, 
would it be pretended that such an enactment would 
not be violative of the Constitution? If this be 
true, as it undoubtedly is, how can it be said that 
the judicial department, the source and fountain of 
justice itself, has yet the authority to render law¬ 
ful that which if done under express legislative sanc¬ 
tion would be violative of the Constitution. If such 
power obtained, then the judicial department of 
the government sitting to uphold and enforce the Con¬ 
stitution is the only one possessing a power to disre¬ 
gard it. If such authority exists then in consequence 
of their establishment, to compel obedience to law and 
to enforce justice courts possess the right to inflict 
the very wrongs which they were created to prevent. 

###•### 

Perhaps no definition is more often quoted than that 
given by Mr. Webster in the Dartmouth College case: 
“By the law of the land is most clearly intended the 
general law; a law which hears before it condemns, 
which proceeds upon inquiry and renders judgment 
only after trial. The meaning is that every citizen 
shall hold his life, liberty, property and immunities 
under the protection of the general rules which govern 
society.” 

And that the judicial department of the government 
is, in the nature of things, necessarily governed in the 
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exercise of its functions by the rule of due process of 
law, is well illustrated by another observation of Judge 
Cooley, immediately following the language just quoted, 
saying: “The definition here given is apt and suitable 
as applied to judicial proceedings, which cannot be 
valid unless they ‘proceed upon inquiry,’ and ‘render 
judgment only after trial.’ ” 

#«*«**• 

If the power to violate the fundamental constitutional 
safeguards securing property exists, and if they may 
be with impunity set aside by courts on the theory that 
they do not apply to proceedings in contempt, why 
will they not also apply to proceedings against the 
liberty of the subject? Why should not a court in a 
• criminal proceeding deny to the accused all right to be 
heard on the theory that he is in contempt, and sen¬ 
tence him to the full penalty of the law. No distinction 
between the two cases can be pointed out. The one 
would be as flagrant a violation of the rights of the 
citizen as the other, the one as pointedly as the other 
would convert the judicial department of the govern¬ 
ment into an engine of oppression and would make it 
destroy great constitutional safeguards. 

Accordingly, we submit that the proceedings here were 
contrary to law, were conducted in such a manner as to 
deprive the appellant of a fair and impartial trial, denied 
due process of law to appellant in violation of the Fifth 
Amendment to the Constitution, were incomplete and in¬ 
volved prejudicial matter, and, therefore, the order of the 
court below of January 7th should be vacated and set aside 
as a nullity. 

Respectfully submitted, 

Seth W. Richardson, 
Alfons B. Landa, 

Warren E. Magee, 
Attorneys for Appellant. 
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Notice of Appeal, Criminal 

IN THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

Criminal No. Misc. No. 138 
Filed Jan. 13,1944. Charles E. Stewart, Clerk 
United States of America 


vs. 

In re Doughlas M. Stewart 
Notice of Appeal 

Douglas M. Stewart, 1229 Main Street, Lake Geneva, 
Wisconsin (Name and address of appellant). 

Seth W. Richardson, 815 15th St., N. W. and Warren E. 
Magee, Munsey Bldg., Washington, D. C. (Name and ad¬ 
dress of appellant’s attorney). 

Offense: Criminal contempt. 

Date of judgment: January 7, 1944. 

Brief description of judgment or sentence: Sentenced to 
90 days in jail for contempt of Court. 

Name of prison where now confined, if not on bail: 
District of Columbia Jail. 

I, the above-named appellant, hereby appeal to the Court 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

Date: January 13, 1944. 

Douglas M. Stewart, Appellant; Seth W. Richardson, 
Warren E. Magee, Attorneys for Appellant. 

United States Court of Appeals for the District of Co¬ 
lumbia. Filed Jan. 13, 1944, Joseph W. Stewart, Clerk. 

Grounds of Appeal 

1. The proceedings were not had in accordance with law. 

2. The proceedings were illegal and null and void. 
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3. The Court was not authorized to proceed summarily 
as the alleged contempt occurred outside the presence of 
the Court and the Court had no personal knowledge thereof. 

4. On the facts here involved, a collateral inquiry by 
the Court was essential to determine the truth of the testi¬ 
mony of respondent which would preclude a summary pro¬ 
ceeding and renders the proceedings had null and void. 

5. The proceedings were had contrary to the statute in 
such case made and provided. 

6. The Court was without jurisdiction to enter the Order 
of January 7, committing respondent, and said Order was 
null and void. 

7. Such charge as is contained in the record is insufficient 
and fails to allege the necessary essentials of a contempt 
charge. 

8. There was no proof and no evidence to support the 
charge. 

9. The proceedings had were insufficient to support the 
charge or the Order of January 7th committing respondent. 

10. Respondent was denied the opportunity to meet the 
charge in violation of the Fifth Amendment to the Consti¬ 
tution of the United States and the statute in such case 
made and provided. 

11. The judgment of committment was entered upon an 
incomplete and improper record. 

12. The Court improperly received the beliefs of the 
prosecutor and improperly based its conclusions upon 
such beliefs. 

13. The receipt of the beliefs of the prosecutor as to the 
guilt or innocence of the respondent and the receipt of other 
improper remarks of the prosecutor prejuiced respondent 
before the Trial Court. 

14. The Court erred in refusing the offers of proof made 
by respondent which would have shown that the testimony 
of respondent in issue was true. 
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15. The Trial Court has illegally used its power to impose 
a contempt sentence for the object and purpose of exacting 
from the witness a character of testimony which the Court 
would deem to be truthful and thus has oppressed and 
wronged the freedom of respondent as a witness before 
the Grand Jurv. 

16. There was a complete absence of allegation of proof 
showing circumstances or conditions having an obstruc¬ 
tive effect in the performance of the Court below in any of 
its authorized functions. 

17. The Order of the Court is wholly at variance with the 
charge, proceedings and proof. 

18. The Order committing respondent for 90 days in the 
District of Columbia Jail was beyond the jurisdiction of the 
Court to enter on the proceedings here involved, was entered 
without lawful or sufficient cause and the detention of the 
respondent thereunder is without warrant of law. 

19. The Court erred in entering the judgment of commit¬ 
ment and sentencing the respondent to imprisonment. 

20. The Court erred in other respects apparent of record. 

Docket Entries, Criminal, on Appeal 

In the District Court of the United States for the 

District of Columbia 

Clerk’s statement of docket entries to accompany dupli¬ 
cate notice of appeal to the Court of Appeals. 

Criminal No. Miscellaneous No. 138 
Charge: Criminal Contempt 
United States of America 


vs. 

In Re Douglas M. Stewart 

Date 

1944 

Jan. 5. Minute Entry. Attorney for U. S. did orally 
present a charge of contempt against a witness, 
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Jan. l 5. Douglas M. Stewart, for failing fully to answer 
questions. Whereupon, after argument, the 
Court announces it takes the matter under ad¬ 
visement. (Before C. J. Eicher). 

” 6. Order for respondent to appear before Grand Jury 

forthwith and true answers make to interroga¬ 
tories. Eicher, C. J. 

” 7. Order finding Douglas M. Stewart guilty of con¬ 
tempt and sentencing to 90 days in jail to com¬ 
mence forthwith and may purge himself of such 
contempt by appearing before the Grand Jury 
in 10 davs. Eicher, C. J. 

” 7. Order denying application for bail. Eicher, C. J. 

” 13. Notice of Appeal of Douglas M. Stewart from 
Order of January 7,1944 filed in duplicate. 

Date January 13, 1944. 

Attest: 

Charles E. Stewart, Clerk. 

(Seal.) By Andrew A. Horner, Deputy Clerk. 

Note.—This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as 
provided in Rules 7, 8, and 9, of Supreme Court U. S. 


District Court of the United States for the District of 

Columbia. 

. Miscellaneous No. 138. 

In re Douglas M. Stewart, Respondent. 

United States of America, 

District of Columbia, ss: 

Be It Remembered, that in the District Court of the 
United States for the District of Columbia, at the City of 
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Washington, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and proceedings had, 
in the above-entitled cause, to wit: 

• •••••• 


In the District Court of the United States for the 

District of Columbia. 

Miscellaneous No. 138. 

In re Douglas M. Stewart. 

January 5,1944. 

Comes now the Grand Jury for the October, 1943, Term, 
which was authorized on the 28th day of December, 1943, 
to sit during the next succeeding term of Court, John 
Rogge, Esquire, Special Assistant to the Attorney Gen¬ 
eral of the United States, and the respondent, Douglas M. 
Stewart, in proper person and by his attorney, Seth 
Richardson and Alfons B. Landa, Esquires, and thereupon 
the said Grand Jury by and through the said John Rogge 
did orally present a charge of contempt against a witness, 
one Douglas M. Stewart, for failing fully and truthfully 
to answer certain questions. 

Whereupon, after argument by counsel for the respective 
parties, the Court announces that it will take the matter 
under advisement and that it will render its decision at a 
near subsequent time. 


Filed January 6, 1944. 

In the District Court of the United States for the 

District of Columbia. 

Miscellaneous #138. 

In re Douglas M. Stewart, Respondent. 
Proceedings on Presentment for Contempt. 

Order. 

Presentment having been made in open Court on January 
5,1944, that respondent Douglas M. Stewart, while testify- 

2 a 
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ing as a witness before a grand jury of this Court denied 
knowledge of the source or sources of substantial sums in 
currency found by witness in his home and office and used 
by him in financing the publication and distribution of a 
periodical known as the Herald at Lake Geneva, Wisconsin, 
the grand jury appearing by 0. John Rogge, Special As¬ 
sistant to the Attorney General of the United States, and 
respondent appearing by his counsel, Seth W. Richardson, 
the Court being fully advised in the premises, finds that the 
interrogatories propounded to the respondent are relevant, 
material, and pertinent to the matters under inquiry by 
said grand jury and that the information demanded is 
within the knowledge of said respondent. 

It is therefore, ordered, that said respondent appear 
before said grand jury forthwith and true answers make 
to the interrogatories aforesaid, failing in which, such fur¬ 
ther order will be entered by the Court as may be ap¬ 
propriate in the premises. 

Done this 6th day of January, 1944, at 10 o’clock A. M. 

(S.) Edward C. Eicher, 

Chief Justice. 


Filed January 7, 1944. 

In the District Court of the United States for the 

District of Columbia. 

Miscellaneous No. 138. 

In re Douglas M. Stewart, Respondent. 

Proceedings on Presentment for Contempt. 

Order. 

A grand jury of this court having made a presentment 
in open court on January 5, 1944, that respondent Douglas 
M. Stewart, while testifying as a witness before said grand 
jury, denied knowledge of the source or sources of sub¬ 
stantial sums of currency found by witness in his home and 
office and used by him in financing the publication and dis- 
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tribution of a periodical known as the herald at Lake 
Geneva, Wisconsin, the grand jury appearing by 0. John 
Rogge, Special Assistant to the Attorney General of the 
United States, and respondent appearing by his counsel, 
Seth W. Richardson, and the court, having been fully 
advised in the premises, ordered on January 6, 1944, that 
the said respondent appear before the grand jury forth¬ 
with and true answers make to the interrogatories pro¬ 
pounded to the respondent, and the grand jury having again 
made presentment in open court on January 7, 1944, that 
the respondent Douglas M. Stewart appeared before the 
grand jury pursuant to the order of the court made on 
January 6, 1944, but had persisted in his refusal to dis¬ 
close the source or sources of the sums of money previously 
referred to, the grand jury again appearing by 0. John 
Rogge, Special Assistant to the Attorney General of the 
United States, and respondent appearing by his counsel, 
Warren E. McGee, the court, being fully advised in the 
premises. 

Finds the respondent guilty of contempt of court in 
that he has obstructed the due administration of justice 
before this court by his contumacious conduct and my mak¬ 
ing false and evasive answers and by failing to disclose 
information which it was within his knowledge to disclose, 
thereby obstructing the inquiry of the grand jury. 

It is, therefore, ordered that said respondent serve 
ninety (90) days in the District of Columbia jal, sentence to 
commence forthwith. 

It is further ordered that the respondent may appear 
before said grand jury within ten (10) days to purge him¬ 
self of this contempt. 

Done this 7th day of January, 1944. 

(S.) Edward C. Eicher, 

Chief Justice. 
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Filed January 7, 1944. 

In the District Court of the United States for the 

District of Columbia. 

In re Douglas M. Stewart, Respondent. 

Miscellaneous No. 138. 

Proceedings on Presentment for Contempt. 

Order Denying Application for Bail. 

The Court having this day found the respondent, Douglas 
M. Stewart, guilty of contempt of court and having sen¬ 
tenced respondent to serve ninety days in the District of 
Columbia jail, and respondent by his counsel, Warren E. 
McGee, having made application for bail pending appeal, 
the Court being of the opinion that no substantial question 
of law is involved, it is hereby 
Ordered, that the application for bail be and the same 
hereby is denied. 

Done this 7th day of January, 1944. 

(S.) Edward C. Eicher, 

Chief Justice. 


Filed January 20, 1944. 

In the District Court of the United States for the Dis¬ 
trict of Columbia. 

Miscellaneous No. 138. 

United States of America, 
v. 

Douglas M. Stewart. 

Ruling on Application for Bail. 

Upon consideration of the application of Douglas M. 
Stewart to be released on bond pending an appeal to the 
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United States Court of Appeals for the District of Colum¬ 
bia from the Order of January 7, 1944 committing said 
Douglas M. Stewart for contempt of Court, it is this 20th 
day of January, 1944 

Ordered that said application for release on bond be, and 
the same hereby is, denied. 

Edward C. Eicher, (S.) 

Chief Justice. 

CC to 0. J. Rogge, Department of Justice. 

“ “ Warren E. Magee, Attorney for respondent, Mun- 

sey Bldg. 


Filed February 11, 1944. Charles E. Stewart, Clerk. 

In the District Court of the United States for the Dis¬ 
trict of Columbia. 

Criminal Miscellaneous No. 138. 

United States of America, 


v. 

In Re Douglas M. Stewart. 

Bill of Exceptions. 

Be it remembered at the hearing of the above-entitled 
cause before Chief Justice Edward C. Eicher, which began 
at 11 o’clock A. M., on Wednesday, January 5, 1944, and 
thereafter was further proceeded with, and the following 
proceedings occurred: 


Contents. 

Statement On Behalf Of The United States Of America 

By Mr. Rogge.page 4 

Statement On Behalf Of Douglas MacColum Stewart: 

By Mr. Richardson.page 26 
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In the District Court of the United States for the Dis¬ 
trict of Columbia. 

United States of America, 

v. 

Douglas Mac Collum Stewart. 

Contempt Proceedings Emanating from the Additional 
October Term Grand Jury. 

Washington, D. C., 

Wednesday, January 5, 1944. 

The above-entitled matter came on for hearing before 
Chief Justice Edward C. Eicher at 11:30 o’clock a. m. 

Present: Members of the Additional October Term Grand 
J ury. 

Appearances: 

On behalf of the United States of America: 0. John 
Rogge, Esq. 


Proceedings. 

The Court: All right, Mr. Rogge. 

Mr. Rogge: If your Honor please, the Additional October 
Terrii Grand Jury which your Honor extended has voted to 
present to your Honor a charge of contempt against a wit¬ 
ness, one Douglas M. Stewart, for failing fully and truth¬ 
fully to answer certain questions. 

The questions and the answers which the witness gave to 
them are as follows: 

‘‘Question: Who gave you the first $15,000? 

“Answer: No one gave it to me, as far as I know. It 
was in my house. 

“Question: I repeat my question, Mr. Stewart: Who 
gave you the money ? 

“Answer: I never knew definitely, never knew. Cer¬ 
tainly nobody handed it to me. It was in my home. 

“Question: Who placed it there? 

1 “Answer: I have absolutely no idea. 
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“Question: Who gave you that money? 

“Answer: I do not know. 

‘ ‘ Question: Who gave you the second $15,000 ? 

“Answer: Exactly the same. I mean I do not know. 

It was in my hall just like the first. 

“Question: Who gave you the $6,000? 

“Answer: That I do not know.” 

I wish later to present to your Honor, at a time when 
your Honor designates, at least three circumstances why 
the jury feel—and I agree with them—and I shall wish to 
urge those three circumstances as a basis for contending 
that the witness did have knowledge. However, the witness 
has just stated to me that he has Washington counsel and 
wishes to get in touch with them, to which I am agreeable. 
However, I do want to proceed expeditiously with this. 

The Court: Do you know who the Washington counsel is? 

Mr. Rogge: I think it is the firm of Davies, Richberg. 

The Court: Is this the witness (indicating) ? 

Mr. Rogge: This is the witness, yes, your Honor. 

The Court: Who is your counsel? 

Mr. Stewart: Davies, Richberg, Beebe, Busick and Rich¬ 
ardson. 

The Court: Can you have your counsel in court at half 
past one this afternoon when we can determine upon the 
time for a hearing? 

Mr. Stewart: If I do have a chance to telephone, I could 
find out. My counsel was not there this morning, but he 
was expected. 

Mr. Rogge: That would be agreeable to me, if your Honor 
is going to be here on other matters, to have the witness 
telephone and wait until he finds out; if that is agreeable to 
your Honor. 

The Court: Yes, that is agreeable. 

We are going to start the trial of a case, but we can inter¬ 
rupt the proceedings. I think all that remains is to deter¬ 
mine upon a time that is mutually agreeable. 

Mr. Rogge: That is agreeable to me. 

(Whereupon, at 11:33 o’clock a. m., the hearing in the 
above-entitled matter wras suspended until 2:50 o’clock p. m., 
at which time the following occurred:) 
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Appearances: On behalf of the United States of America: 
0. John Rogge, Esq. On behalf of Douglas MacCollum 
Stewart: Seth W. Richardson, Esq. 

The Court: All right, Mr. Rogge. 

Statement On Behalf of the United States of America By- 

Mr. 0. John Rogge. 

Mr. Rogge: As I stated to your Honor this morning, the 
Grand Jury voted to come to your Honor with the charge of 
contempt against Douglas M. Stewart for failure to answer 
fully and truthfully certain questions. The questions and 
the answers which the witness gave, I read this morning 
but I shall repeat them. 

“Question: Who gave you the first $15,000? 

“Answer: No one gave it to me, as far as I know. 
It was in my house. 

“Question: I repeat my question, Mr. Stewart: Who 
gave you the money? 

“Answer: I never knew definitely, never knew. Cer¬ 
tainly nobody handed it to me. It was in my home. 

“Question: Who placed it there? 

“Answer: I have absolutely no idea. 

“Question: Who gave you that money? 

“Answer: I do not know. 

‘ ‘ Question: Who gave you the second $15,000 ? 

“Answ-er: Exactly the same. I mean I do not know. 
It was in my hall just like the first. 

“Question: Who gave you the $6,000? 

“Answer: That I do not know.” 

I wish to explain to your Honor three circumstances which 
were brought out in the testimony of the witness and I do 
not think the witness will question my statement of the 
facts. 

The Court: Tell me what brought the $15,000 into the 
case? Your questions start with the assumption there 
was $15,000 found by Mr. Stewart. 

Mr. Rogge: Yes, I am coming to that. I am going to ex¬ 
plain the witness’ testimony and point out to your Honor 
why I think the witness knows who gave him the money. 
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The first circumstance that I want to call your Honor’s 
attention is that the witness not only took the money but he 
used it for a specific purpose. He used it for the purpose 
of getting out a total of 795,000 copies, in round figures, of 
something that he called a newspaper by the name of The 
Herald. Those fourteen issues ranged from the first issue 
on August 5 to the fourteenth issue on November 7. That 
newspaper, so-called, to the extent of 750,000 copies was 
sent free to a mailing list which the witness had compiled. 
I have different figures on it, ranging from a mailing 
list of 283,000 names up to 309,000 names. What the exact 
figure was I do not know, and the witness says he does not 
know, but from written evidence which did come out during 
the Grand Jury Investigation, I know that there was at 
least a figure of 283,000 names on the mailing list, and that 
was a list to which, at various times, they had it coded from 
A to N, these copies were sent. On each particular issue, it 
did not go to the complete list, but it went to different names 
on the list. It went free, and that mailing list comprised 
not only civilians but also members in the armed services. 
It was limited not only to the continental United States but 
it included members of the armed services in Alaska, in the 
Hawaiian Islands and in the Canal Zone. 

The story as to how the witness got the money which he 
told before the Grand Jury is as follows, and this, I think, 
was your Honor’s question. I said to him: 

“Question: Tell us the circumstances of your finding 
the first $15,000. 

“Answer: I am quite sure in thinking back—I am 
trying to think of the time—I think it was late afternoon 
on my return from the office that I found the money 
both times in my hall. 

“Question: Who else lived at the house with you? 

“Answer: Nobody but a housekeeper. 

“Question: Only a housekeeper. 

“Answer: Only a housekeeper. 

“Question: And both times you found the money 
when you got there? 

“Answer: In a package, just as the laundry and 
various other packages are left. 

Za 
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“Question: Where did you find the package, the first 
time? 

“Answer: The first time I believe it was on the floor 
at the left of the front door as I went in. ” 

“Question: Describe the package for us. 

, “Answer: Well, it was a brown, wrapped in brown 
paper, tied roughly. It did not look like anything. It 
was a package about that size (indicating) and I was 
Certainly very much surprised when I opened it. 

“Question: Had your maid, your housekeeper, told 
you there was a package for you? 

“Answer: Not at all. She did not know anything 
about it. 

“Question: You picked up the package and did what 
with it? 

“Answer: I picked it up and wondered what it was, 
turned it over and opened it and saw it had bills in it, 
arranged very neatly. 

“Question: Whiat did you do then? 

“Answer: I think I took it back to the library but 
my former testimony will show that. I think I took 
it back to the library because I remember counting it 
before I opened it fully. 

“Question: You took it into the library? 

“Answer: Yes. That is the rear room on the right of 
the house, which is a very small room. 

“Question: And you counted it? 

“Answer: Surely. 

“Question: Was it all in the form of $20 bills? 

“Answer: It was all in twenties, definitely. 

“Question: How long did it take you to count those? 

“Answer: I don’t know. I do not remember that 
very well. I counted them as well as I could, this way 
(indicating). 

“Question: Did you count them right the first time? 

“Answer: I knew’ there was about $15,000 and I may 
have counted them twice. I w’ould not be sure of that. 

“Question: You say you knew’ there was about $15,000 
there? 

“Answer: Yes, when I w’ent through them once. I 
may have counted them twice because when I got 
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through counting, I was darn sure there was $15,000. 

“Question: Did you count them once or twice? 

“Answer: Probably twice. 

“Question: You would remember that? 

“Answer: Not so terribly well because the thing 
happened twice. I remember getting the package bet¬ 
ter than I do anything else because that was a consider¬ 
able surprise, naturally. 

“Question: You do not remember whether you 
counted it once or twice? 

“Answer: Well, I am sure that I counted until I knew 
there was $15,000 there. 

“Question: You do not know whether that was once 
or twice? 

“Answer: I think it is as I have described it, that I 
went through the thing roughly this way and then 
opened it up and actually counted them out. 

“Question: The money was not in thousand-dollar 
lots? 

“Answer: No, not at all. There was no wrapping. 

“Question: No wrapping whatsoever? 

“Answer: Other than in the brown paper. 

“Question: How could you run through them and 
estimate it was $15,000? 

“Answer: I did the best I could, this way (indi¬ 
cating), and then I took it apart completely and did 
it very accurately. I knew there was $15,000 there. 

“Question: How many piles of bills did you have? 
Ilow many separate piles of bills did you have? 

“Answer: I cannot remember. I knew there were 
enough to make $15,000. 

“Question: And what about the second $15,000? 

“Answer: The second $15,000 is something else 
again. I thought it was rather a risk keeping it in 
the safe. During the first $15,000- 

“Question (Interposing): Let’s just back up a min¬ 
ute. Tell us about getting the first. Had you been 
away from the house? 

“Answer: Yes. It came, I believe, about the same 
time, I mean on my way at the end of the day from 
the office. 
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“Question: Both of these amounts came during the 
week or on Sunday? 

“Answer: I think during the week. I think it was 
a working day. 

“Question: So you got home the second time and 
you found another package in the hall? 

“Answer: Yes, that is quite right. 

“Question: Where did you find that? 

“Answer: I am quite sure the second one was on 
a little table right by the door. 

“Question: And the first time it was on the floor? 

1 “Answer: Yes, with some other packages. 

“Question: And the second time it was on this little 
table? 

“Answer: Yes, by the door and which is still there. 

“Question: Did your maid tell you a package had 
come for you? 

“Answer: No, not at all. 

“Question: Tell us what you did with the package? 

“Answer: That one, as I recall, Eggelston was on 
the Pacific Coast when I got that one and I had been 
worried by having $15,000 in the safe”- 

The Court: Who was on the Pacific Coast? 

Mr. Rogge: Mr. Eggleston. I can explain that. Mr. 
Eggleston was an associate working at Lake Geneva with 
the witness, Mr. Stewart. I may say that Mr. Stewart 
was associated in a publishing venture known as P. and S. 
Publishing Company. The “P” stood for Payson, and 
the “S” stood for Stewart. That publishing company, 
early in 1941 moved out to Lake Geneva and published 
a periodical called Scribner’s Commentator. This is an 
issue of that (indicating). 

(A copy of Scribner’s Commentator, referred to by Mr. 
Rogge, was handed to the Court.) 

Mr. Rogge: However, when Mr. Stewart got this $36,000 
in $20 bills, which he got on three separate occasions— 
I am just at the moment on the testimony relating to the 
second $15,000—he did not use it for the P. and S. Pub¬ 
lishing Company, and that is one of the circumstances I 
waht to mention to your Honor. He put that money in 




21 


a new company called Lake Geneva Publications, Inc., 
which is the company that got out The Herald, the so-called 
newspaper that I previously handed your Honor. 

The editor, I think that was his title, who worked out 
there with Mr. Stewart was a man by the name of George 
T. Eggelston, and this reference is to Mr. Eggelston. 

(Reading:) “Answer: That one, as I recall, Eggels¬ 
ton was on the Pacific Coast when I got that one and 
I had been worried by having $15,000 in the safe dur¬ 
ing the period of the first one and I thought also there 
was a complication of having large sums suddenly 
arriving at the bank out there, and so forth and so on. 
I mean it is a very small bank and there were very few 
people in it and there is always a great deal- 

“Question (Interposing): You are getting ahead of 
your story. Tell us first about undoing the package. 

“Answer: I wanted to give you that background 
because I then decided, in my mind, that the best thing 
I could do with this $15,000”—that was the second 
one—“in view of the fact Eggleston was away- 

“Question (Interposing): You are still getting ahead 
of the story. 

“Answer: Yes. 

“Question: I want you to tell me about undoing this 
package first. 

“Answer: Well, this one, I just undid, as I remem¬ 
ber it. 

“Question: Where did you undo it? 

“Answer: I think I took it back in the library right 
away. 

“Question: You took this one back in the library? 

“Answer: I think so because it looked so much 
like the other one. 

“Question: All right. Tell us how you undid it. 

“Answer: I cannot remember that very well now. 
I mean the details I can’t remember. I know that I 
counted it again and there was $15,000 then. 

“Question: How did you count this one? 

“Answer: I think I just took it out and arranged it 
in stacks of 50’s or something like that so there would 
be a thousand in each stack. 
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“Question: You think you arranged this one in 
fifteen stacks of a thousand dollars each? 

“Answer: Pretty likely. I mean, I think I did. 

“Question: Do you remember or don’t you? 

“Answer: Yes, I remember it pretty well and I 
think that is what I did with it but I counted it any¬ 
way and I know there was $15,000 wdien I put it in 
the stacks. 

“Question: What did you do with it? 

“Answer: I decided I would take it to the Guaranty 
Trust in New York where I had an account and put it 
there and draw it out in smaller checks from time to 
time when, as and if needed, you see. 

“Question: How did you carry it? 

“Answer: I carried it in a bag to New York. 

“Question: What kind of a bag? 

“Answer: It was a small dressing case. I called 
Lind”—this was another employee out there and the 
man who became president of this new company, Lake 
Geneva Publications, Inc., into which the $36,000 in 
$20 bills was put—“and told him that I wanted to 
have him go to New York with me, that I had some 
money to take to New York or at least when he came 
up to the house, I told him that.” 

I could go on reading, but he goes on and explains that 
when he got to New York, on that same day he decided 
against putting the money in the bank at New York. He 
and Lind leave New York, bring the money back to Lake 
Geneva and he has Lind get two safety deposit boxes at 
the bank, one for Lind and one for himself. $13,000 was 
put in Lind’s safety deposit box and the remaining $2,000, 
together with $6,000 I am coming to, was put in the safety 
box of the witness. 

So you have $36,000 altogether, and this is what happens 
to it: 

$15,000, according to his testimony, goes into vault 
at the office. They did not want to put it in the bank 
because, as he says, the bank was little and people 
would start talking, so, as they needed the money to 
get out the sheet, they took out the money. 
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The second sum, which was likewise $15,000, he 
divided into two amounts. He had Lind take $13,000 
and put that into the bank in a safety deposit box 
in Lind’s name, and then the other $2,000 and $6,000 
which I am coming to, the witness said he put in his 
own safety deposit box. 

Incidentally, the witness described the bag that he car¬ 
ried the money to New York in as a black one. 

As to the $6,000: 

11 Question: Mr. Stewart, my question is: I want to 
know the first time you laid your hands on $6,000 in 
$20 bills, the first time you laid hands on them. 

“Answer: Yes. 

“Question: Let’s start with that. 

“Answer: I am quite sure it was at my desk in the 
office. 

“Question: In your desk at the office? 

“Answer: No, not in my desk. It was at my desk 
in the office of Scribners Commentator. 

“Question: In what shape did you have that $6,000 
in $20 bills? Was it in a package, or was it just lying 
there ? 

“Answer: No, I think that was in an envelope, as 
I remember it. 

“Question: In an envelope? 

“Answer: I believe so. 

“Question: What kind of an envelope, white, brown, 
yellow? 

“Answer: I do not remember that. 

“Question: Was it a plain envelope? 

“Answer: I think it was a plain envelope of some 
sort, but I do not remember the color. 

“Question: That was the first time you saw it, is 
that right? 

“Answer: I am pretty sure it was at my desk in 
the company’s office. 

“Question: What did you do? 

“Answer: Well, I must have- 

“Question: (Interposing) I do not want what you 
must have done. I want your recollection as to what 
you did. 


24 


“Answer: I honestly do not remember what I did, 
but I know eventually that money got to my house. 
I may have stuck it in my safe there at the office until, 
on my return from New York, I got it and brought it up 
to the house because it certainly was put into my box. 
Whether it had been in the safe while I was in New 
York I do not know but I know that I certainly added it 
to the $2,000 of the other and put $8,000 into my box. 
I am pretty sure that figure is correct. 

“Question: Don’t mix me up with the New York 

trip. Was the envelope in your desk before or after 

vou went to New York? 

•» 

“Answer: Long before. 

“Question: You mean the $6,000 in the envelope 
was on your desk before you went to New York? 

“Answer: You bet, absolutely.” 

So you have, if your Honor please, the first circum¬ 
stance, namely, that the witness not only took the $36,000 
in $20 bills but he used it for a very specific purpose, 
namely, he put it not into the company under which he had 
been operating with his associate, Mr. Payson, the P. and S. 
Publishing Company which got out Scribners Commentator, 
but into a new corporation which was organized during that 
summer. I think it was organized in July, a corporation 
called Lake Geneva Publications, Inc., which got out the so- 
called newspaper, The Herald, which, as I have told your 
Honor, was sent free to the extent of 750,000 copies reach¬ 
ing not only civilians but members in the armed forces not 
only in the continental United States but as far away as 
Alaska, the Hawaiian Islands and the Canal Zone, and it is 
my contention that no man would have taken that $36,000 in 
$20 bills and not only kept it but used it for the specific 
purpose of getting out that sheet unless he knew where the 
money came from. 

There are two other circumstances I want to add which 
makes me think and which has me here, at the jury’s vote 
today, contending that the man does know where the money 
came from. 

Those two additional circumstances are the fact that the 
witness has told—or according to the books and according 



25 

to a letter he wrote, has told two stories which are different 
from the story he now tells, namely, “I don’t know.” 

Now% let’s examine the first one of those. 

The Court: By the way, what is the chronology of the 
finding of the various sums of money in the hall at the wit¬ 
ness’ home in relation to August 5, 1941, for example, 
the first publication of this paper? 

Mr. Rogge: The first $15,000 in $20 bills, to the best of 
the witness’ recollection, wms found in his hallway, as he 
puts it, in July of 1941, the money before they start get¬ 
ting out this sheet. 

When it came to the matter of the w T av it wrns handled on 
the books, the witness Stewart and Mr. Eggleston, w’ho was 
the editor, each wrote a letter under date of August 1,1941, 
to Lake Geneva Publications, the corporation getting out 
the so-called newspaper, both letters reading as follows: 

“Lake Geneva Publications, Inc., 

“Lake Geneva, Wisconsin. 

“Gentlemen: 

“I am this date ordering $7,500 w’orth of subscriptions to 
the Herald. Please send the copies where they will do the 
most good in keeping America from involvement in the 
current European w’ar.” 

That is the story that he and Mr. Eggleston told after 
getting the first $15,000 in $20 bills; namely, that each 
wrote a letter saying, “We each w’ant to buy $7,500 worth 
of this new newspaper, the Herald, and you send it out.” 

The Company made this accounting. To Mr. Eggleston, 
they wrote under date of September 30, 1941: 

“In accordance with your letter dated August 1, 1941, 
w r e submit the following statement showing the number of 
copies of the Herald sent out as of September 30, 1941,” 
and there they total 187,500 copies and the price, $7,500. 

To Stew r art, the company writes two letters, one under 
date of September 30, 1941, in which they say they have 
sent out 83,500 copies at a cost of $3,340 and a letter under 
date of October 3, 1941,—both letters referring back to the 
August 1 date,—saying that they have sent out 104,000 
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copies and used tlie balance of the $7,500 in the amount of 
$4,160. 

There is your first $15,000. 

The second $15,000 in $20 bills was delivered, according 
to the witness Stewart’s testimony at his place and he finds 
it there on his table inside the door sometime in September, 
and so under date of October 1, 1941, we have Mr. Eg¬ 
gleston and Mr. Stewart agan each writing a letter to Lake 
Geneva Publications, Inc., and again in the same tenor as 
the August 1 letter, reading: 

“Gentlemen : 

“I am this date ordering $7,500 worth of subscriptions 
to the Herald. Please send the copies where they will do 
the most good in keeping America from involvement in the 
current European war.” 

Again they receive letters—Mr. Eggleston gets one under 
date of October 31, 1941, saying that they have sent out 
187,500 copies which exhausts his $7,500, and Mr. Stewart 
gets two letters, one under date of October 31, 1941, and 
the other under date of November 7, 1941; the first refer¬ 
ring to 55,500 copies and the second to 45,500, using up his 
money. 

The testimony of the witness is that sometime in October 
—this is either Mr. Lind’s or the witness’ testimony, but 
their 1 testimony is alike on this point—that in October, Mr. 
Lind said he needed more money and the witness then 
went to his box and took out $6,000 in $20 bills and handed 
it over to him for expenses. 

Now, the way the things were treated on the books—and 
agaih, so as not to put too much money in the bank at one 
time, which would arouse suspicion, but from time to time 
as this new company which was getting out this so-called 
newspaper, the Herald, needed money, it was taken out of 
either the vault in the office or out of one of the safe-deposit 
boxes and entered under “Subscription income” and the 
amount was included in those various figures. There is 
some breakdown in the pages further down but it would 
perhaps take an audit to locate all of the amounts, so this is 
the story that is told according to the books. 
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According to the books, Mr. Stewart and Mr. Eggleston 
say: ‘ ‘ Each one of us, each time that $15,000 came in, each 
one of us is putting up $7,500 for the purchase of copies of 
The Herald 'which you are to mail out.” 

That story is inconsistent with the story he is now telling, 
of “I don’t know.” 

It is also inconsistent with the story I am about to come 
to, which is the one he told his partner, Mr. Pavson, when 
Mr. Payson said, “What is this new sheet, The Herald, that 
you are getting out?” 

The Court: These are the books of the Lake Geneva Pub¬ 
lications ? 

Mr. Rogge: They are the books of the Lake Geneva Pub¬ 
lications, the company that got out this so-called newspaper, 
The Herald. 

Here is the third story that the witness tells. This is the 
one that lie tells to his partner, Mr. Payson, his partner in 
Scribners Commentator but not in this newspaper, The 
Herald. 

Mr. Stewart writes a letter—this is undated but I will 
come to some dates in a moment. This is a letter from Mr. 
Stewart to Charles Payson. 

“Dear Charlie: Things are going extremely well here. 
I only wish I could be in closer touch with you so that I 
could keep you more au courant but it can’t be helped, I 
suppose. How do you like the enclosed two issues of The 
Herald?” 

In other words, he sends his associate at Scribners Com¬ 
mentator a couple of copies of this new venture that they 
are getting out, this so-called newspaper, the Herald, and 
his associate, Mr. Payson, in the P. & S. Publishing Com¬ 
pany, wires him back and says: 

“Please advise by letter in detail immediately relation¬ 
ship between the Herald and Scribners.” 

In other words, his partner says, “What is this new thing 
you are getting out?” 

Then he conies back with this letter and here is the third 
storv. I want vour Honor to notice, when we come to this 
third story, that the first story that they told, according to 
the books, that the date as to the first $15,000 where he and 
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Mr. Eggleston each say, “Give us $7,500 worth of the 
Herald”, that the date on that is August 1, 1941, after the 
receipt of the first $15,000. Now, the date of the letter that 
I am about to read to your Honor and which gives the third 
version, is August 21, three weeks later, and this is -what he 
says to his partner in the P. & S. Publishing Company: 

“Dear Charlie: 

“I do not know whether your telegram was sent after re- 
ceivirig my letter or whether you had got a copy of the 
Herald by mail as all subscribers did without knowing what 
the story was. 

“At any rate, the thing is as simple as we could make it 
after considerable thought and involves P. & S. in no wav 
whatever except to increase its income. Frankly, your de¬ 
lay in July scared the daylights out of me in some ways. 
We were having telegrams and so forth about bills and so 
forth and our credit stood an excellent chance of being 
damaged badly from the local point of view. 

“Obviously, P. & S. had to have some further aces in the 
hole as far as income was concerned. In a v’ay, George and 
Aurelia Grether, (Mrs. Kenneth Scott) and I incorporated 
Lake Geneva Publications, Inc., here in the State of Wis¬ 
consin. All stock is fully paid and nonassessable. We each 
own an even third. 

“The charter is broad enough to cover anything we may 
want to do in the future from publishing the Herald to put¬ 
ting out books, owning farms or even importing or export¬ 
ing general merchandise.”—here is the significant thing— 

“George”—referring to George Eggleston—“Ralph 
Towhsend and I have each loaned the new company $5,000 
apiece so that it can at once function and pay its bills.” 

Now, if the first story is correct, namely, that he and Mr. 
Eggleston each put $7,500 into the company, this statement 
here is an obvious falsehood. He says: “George, Ralph 
Townsend and I have each loaned the new’ company $5,000 
apiece so that it can at once function and pay its bills.” 

That is on the second page of this letter and your Honor 
will notice the date on the last page, August 21. In other 
w’ords, the witness has told three stories about this money. 

The first one is the one that is on the books of the com- 
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pany, namely, “Eggleston and I each put in $7,500 back 
there on August 1 and Eggleston and I each put in $7,500 
on October 1.” That is the story on the books. 

Story No. 2 is the one that he tells his associate, Mr. 
Payson, in the P. & S. Publishing Company, namely, 
“George Eggleston, Ralph Townsend and I each loaned the 
company $5,000.” 

The third story is the story that he is telling now, namely, 
“I don’t know where I got the money” which I submit be¬ 
yond a reasonable doubt, any person who got that much 
money and used it for the specific purpose of getting out 
that Herald must have known where that money came from. 
His third story is the one that he told the Grand Jury, 
namely, “I don’t know.” 

I now want him to tell the fourth one. In this one I want 
the true one and I want him to really tell where the money 
came from and I think I am warranted in taking that posi¬ 
tion. 

The Court: Are there counsel for Mr. Stewart? 

Mr. Stewart: Yes. 

Mr. Richardson: I do not know whether he has other 
counsel present or not, Mr. Justice. 

The Court: You are- 

Mr. Richardson: I am Mr. Seth Richardson. 

Statement on Behalf of Douglas Mac Collum Stewart. 

Bv Mr. Seth \Y. Richardson: 

Mr. Richardson: I came here rather on my own hook be¬ 
cause the other day, in the absence of my associate, Mr. 
Landa, Mr. Rogge, with whom I have a rather unextended 
acquaintance which has become more definite, asked me or 
suggested that he might like to talk to me about the situa¬ 
tion. I have had a good deal of experience on the prosecut¬ 
ing side in the Federal Courts and we sat down as two 
brothers in arms to talk this thing over. 

I was very much impressed, just as Mr. Rogge has been, 
I think, over-impressed, with the strangeness of the idea, in 
our ordinary life, of anybody receiving large sums of 
money and not knowing where they came from. Mr. Rogge 
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said to me, “I won’t accept that answer.” He said, “That 
answer cannot be true.” 

It impressed me as being an outlandish sort of statement 
to make. No money ever came to me that I did not know 
where it came from unless I found it in the street, and no 
money of that amount. 

Of course, I was not in that situation. Things were 
rather tense. There was a great deal of feeling going back 
and forth with reference to the agitation which was going 
on, and it is undoubtedly true there were a great many 
people whose hearts were with a movement of that sort but 
who wished not to have their connections publicized. I got 
to thinking it over. 

Mr. Rogge said, “I think maybe if you talked with Mr. 
Stewart, he might open up his heart to you.” 

“Mr. Rogge,” I said, “I do not know that anyone ever 

gained anything by not telling the truth in the long run, and 

I will see what I can ascertain.” Then after that occurred, 

Mr. Rogge suggested that we get Mr. Stewart and bring him 

into connection with Mr. Payson and that we all go down to 

Mr. Rogge’s office and see then whether Mr. Stewart would 

stick to this story. 

* 

This was all in the absence of Mr. Landa, with whom he 
had been consulting in our office. So we went down to Mr. 
Rogge’s office at a rather unusual hour in the morning for 
me and we went over it again. Mr. Rogge very fairly 
stated, as he has stated to your Honor here, his view of the 
situation and Mr. Stewart was adamant in his statement 
that what he said was true, however strange it might be. 

Then Mr. Rogge suggested, the next day, I think it was, 
that we might bring this up before Mr. Eggleston and some 
other person who was connected with it whose name es¬ 
capes me, and that we have another conference with them 
and Mr. Rogge and see what we could get out of that, and 
such a conference was held. 

Then Mr. Stewart came to my office to see if I had any 
directions, and of course I had none, knowing nothing about 
it, and I said I had none. I then went over the matter with 
him personally and said, 
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“Look here, Mr. Stewart, this is an outlandish story and 
Mr. Rogge has a right to be exercised about it. What I 
want is the truth. 7 7 

He said, “Mr. Richardson, I have been called names be¬ 
fore this Grand Jury. I have been accused of crimes be¬ 
fore this Grand Jury. 77 

The Court: How long ago was that? 

Mr. Richardson: Just recently. 

He said, “I have stuck to this story. It is the truth and 
I have nothing more I can say and I wish you would leave 
me alone about it because over and over again I am asked 
to tell something that is not true. 77 

Then the matter was taken up with Mr. Eggleston, Mr. 
Rogge and me. The hope was that Mr. Stewart would have 
told Mr. Eggleston, Mr. Payson or myself about it. He did 
not do it. 

Then Mr. Landa came home. I took the matter up with 
him and told him what had occurred and he said, from the 
start, he has rowed with Mr. Stewart about this story of not 
knowing where this money came from, and that Mr. Stewart 
has always insisted to him that he did not know. 

Now, it may be true. The thing that impresses me is 
this, sir, it may be true that the story is strange. It may be 
true that it is a story that has never occurred to you or me. 
It may be true that impresses Mr. Rogge and he says the 
Government cannot accept that answer. 

But suppose it is true? Those were peculiar times. 
Those publications at Lake Geneva were peculiar publica¬ 
tions. The fact there is a discrepancy in the report to Mr. 
Payson means utterly nothing to me because it is perfectly 
evident, Mr. Justice, it is perfectly evident that Mr. Payson 
knew nothing about this new venture and it is perfectly evi¬ 
dent from his telegram that he did not propose that any of 
his funds, which were being contributed to Scribners Com¬ 
mentator, would pass to this new arrangement. Here was 
this money that had come in. It was the most natural thing 
in the world that they would take that money, which did not 
come from Mr. Payson, and put it into a new publication 
and then make some excuses to Mr. Payson so as to keep 
right with Mr. Payson. 
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There may have been different stories here as to how this 
came but all I could say to your Honor is that after more 
effort than my interest in the matter really warranted, in 
an endeavor to get Mr. Stewart to give me some additional 
information,—my associate Mr. Landa, tells me he has been 
doing it for months, not only after having two or three con¬ 
versations with Mr. Rogge and Mr. Stewart where we went 
over this matter,—and the man insists he is telling the 
truth. He is in a rather helpless situation if he is telling 
the truth. lie can be discharged by perjuring himself. 

I hdve this feeling, that if he wanted to make up a story 
that was not true, he could have made up a story that could 
have beaten this one to death. He could have given a story 
that nobody would have attacked and that would not have 
sounded as outlandish as this story. 

I came down here with Mr. Landa because I could not 
help, in my own mind, but ponder what would I do if I was 
publishing a fly-by-night publication of that character, all 
by myself and somebody wanted to give me some money and 
did net want it known who it came from; whether it would 
not be done just in this way; and if it did, the man is telling 
the truth, and if he is telling the truth, he ought not to be 
summarily sentenced by your Honor. I do not know what 
your Honor’s reaction to it is. I have no criticism of Mr. 
Rogge. I can see the irritation which he has at having 
this answer, “I don’t know, I don’t know,” but after all, 
it is quite possible that it is true, however improbable it 
may be, and I do not think it the kind of a case, your Honor, 
that ought to be disposed of under a contempt proceed¬ 
ing. 

This is not the ordinary situation. This is a situation 
where I think I can say, without hurting my friend’s feel¬ 
ings, that his irritation comes because he cannot get the 
evidence he thinks he would have if the solution of this 
matter is something different than what Mr. Stewart says 
it is, and I think his irritation has led him to bring this 
matter to the Court with the idea of administering a punish¬ 
ment on a man who could get out of it in a minute, from 
his standpoint, if he would just tell something that was 
not true. 
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That is all I have to say, sir, and I thank you very much 
for listening. 

Mr. Rogge: I have just two comments, Judge. 

One of them is I want to be sure I did not misunderstand 
counsel, that the witness, Stewart, had claimed to him that 
he had been abused and charged with crime before this 
Grand Jury. That is something I regard as a charge 
against my owm record. I think I have dealt with all the 
witnesses fairly. I think I have dealt with this witness 
fairly. 

So the record may be clear, the only thing I have done 
with this witness before the Grand Jury is that I have indi¬ 
cated to him that I had a hearsay statement as to where 
the money came from, a statement which I believed but a 
statement which I cannot use because I cannot use hearsay 
testimony. I did indicate that to the -witness before the 
Grand Jury but, aside from that, I have not abused the 
witness and I do not think that there was abuse. I mean, 
if he wants to dispute that I want him to do it because I 
think I have treated him fairly. 

I have indicated to him I did not believe his story. I 
have indicated to him I did have a hearsay statement as to 
who contributed that money, a statement which I cannot use 
in Court because it is not evidence, and I added those things 
together and I told him to his face I did not believe his 
story, something which I repeated in Court, but I submit 
that is not abuse. 

Furthermore, Mr. Richardson made the point that this 
“I don’t know” story is so outlandish that it must be true. 
I can only comment that the witness Stewart has gotten 
away with this “I don’t know” story so far, and if your 
Honor should decide that he is not to be punished for con¬ 
tempt for that answer, then he does go away without any¬ 
thing happening to him, so it has not been a bad story. 

The Court: Has the witness made any claim of immunity, 
any claim of Constitutional privilege? 

Mr. Rogge: No, your Honor, and he has been warned of 
his Constitutional rights, and I may say any time he wants 
to dispute those statements I will be happy to have him do 
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it but it is my recollection that nowhere has he ever claimed 
his privilege. 

The Court: Mr. Richardson, is any such claim being inter¬ 
posed now, the claim of Constitutional privilege? 

Mr. Richardson: I imagine if it -was not taken before— 
and this occurred to me, we always used to get a waiver 
from witnesses of that sort—and in my mind I wondered 
if th6 statute had been amended in more recent years— 
but so far as I know, he is here before your Honor. Your 
Honor might interrogate him and get a viewpoint of this 
if you want to. 

We are not making any claim of immunity. He has gone 
before the Grand Jury and testified and if he did that 
without claiming his privilege, I should think he would have 
waived any privilege he did have. That would be my guess. 

Mr. Rogge: I want to say this: I take it the witness could 
even now change and say, “I refuse to answer on the ground 
that it would tend to incriminate me,” but I should take the 
position this is the fourth story the witness is telling and 
I think I would be entitled to cross-examine him on that 
answer. 

Mi*. Richardson: He does not take any such position. His 
position is the same as it has always been, Mr. Justice. 

The Court: Is that all the record that either side cares 
to make at the present time? 

Mi\ Rogge: Yes, Judge. There are other documents but 
I think the Government rests on that record, yes. 

The Court: Very well. 

The court will take the matter under advisement. 
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In the District Court of the United States for the Dis¬ 
trict of Columbia 

United States of America 
v. 

Douglas MacCollum Stewart 

Contempt Proceedings Emanating from the Additional 
October Term Grand Jury 

Washington, D. C. 

Thursday, January 6, 1944. 

The above-entitled matter came on for further hearing 
before Chief Justice Edward C. Eicher at 10:15 o’clock 
a. m. 

Present: The Foreman of the Additional October Term 
Grand Jury. 

Appearances: On behalf of the United States of America: 
0. John Rogge, Esq. On behalf of Douglas MacCollum 
Stewart: Seth W. Richardson, James T. Welch. 

Proceedings 

The Court: In the matter of Douglas M. Stewart, Re¬ 
spondent—Proceedings on presentment for contempt, the 
Court is ready to announce its decision pursuant to the 
hearing yesterday. 

Are all parties present? 

Mr. Rogge: Yes, your Honor. 

The Court: Mr. Welch, do you have a statement you wish 
to make for the record? 

Mr. Welch: Not at this time, your Honor. 

Mr. Rogge: Did your Honor want the record to show that 
Mr. Stewart is represented by Mr. James T. Welch, and 
since Mr. Welch is not a member of the Bar here, your 
Honor gives him permission to represent Mr. Stewart for 
the purpose of this case? 

The Court: The record may so show. 

Mr. Welch: Thank you, your Honor. 
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The Court: The Court at this time wishes to enter the 
following order: 

“Presentment having been made in open Court on Jan¬ 
uary 5, 1944, that respondent Douglas M. Stewart, while 
testifying as a witness before a Grand Jury of this Court 
denied knowiedge of the source or sources of substantial 
sums in currency found by witness in his home and office 
and u^ed by him in financing the publication and distribu¬ 
tion of a periodical known as the Herald at Lake Geneva, 
Wisconsin, the grand jury appearing by 0. John Rogge, 
Special Assistant to the Attorney General of the United 
States, and respondent appearing by his counsel, Seth W. 
Richardson, the Court being fully advised in the premises, 
finds that the interrogatories propounded to the respondent 
are relevant, material, and pertinent to the matters under 
inquiry by said grand jury and that the information de¬ 
manded is within the knowledge of said respondent. 

“It is, therefore, ordered, that said respondent appear 
before said grand jury forthwith and true answers make 
to the interrogatories aforesaid, failing in which, such 
further order will be entered by the Court as may be ap¬ 
propriate in the premises. 

“Done this 6th day of January, 1944.” 

The Clerk may enter the order. 

Mr. Rogge: I would like to check with the Foreman to 
ascertain whether it would be possible to assemble the 
Grand Jurors at ten o’clock tomorrow morning. 

The Foreman: That would be possible. 

Mr. Rogge: And I request that the witness be present at 
that time. 

The Court: Very well. 
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In the District Court of the United States for the 

District of Columbia 

United States of America 


v. 

Douglas MacCollum Stewart 

Contempt Proceedings Emanating from the Additional 
October Term Grand Jury 

Washington, D. C., 

Friday, January 7, 1944. 

The above-entitled matter came on for further hearing 
before Chief Justice Edward C. Eicher at 11:00 o’clock 
a. m. 

Present: Members of the Additional October Term Grand 
Jury: 

Appearances : 

On behalf of the United States of America: 0. John 
Rogge, Esq., and Joseph W. Bums, Esq. 

On behalf of Douglas MacCollum Stewart: Warren E. 
Magee, Esq. 

Proceedings 

The Court: I understand the Grand Jury has a further 
report to make? 

Mr. Rogge: Yes, your Honor. 

I wish the record to show that Joseph W. Burns and 
I are appearing on behalf of the Government, and I should 
also like the record to show that the witness, Douglas M. 

Stewart, is represented by- 

Mr. Magee (Interposing): Mr. Warren E. Magee. 

The Court: Will you come forward, Mr. Stewart? 

You are counsel, Mr. Magee? 

Mr. Magee: I am representing Mr. Stewart. 

The Court: All right, proceed. 

Mr. Rogge: Your Honor will recall that we were before 
you day before yesterday, on January 5, at which time 
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Seth W. Richardson appeared for the witness, Douglas 
M. Stewart. A hearing was had at the end of which your 
Honor said: 

i “Is that all the record that either side cares to make 
at the present time?” 

I said: 

i “Yes, Judge. There are other documents but I think 
the Government rests on that record, yes.” 

The other side making no comment; and the Court saying: 

“Very well. The Court will take the matter under 
advisement. ’ ’ 

Then yesterday morning, your Honor entered an order, 
I again representing the Government. At that time, a 

Mr. Welch, representing- 

The Court (Interposing): You are representing the 
Grand Jury. 

Mr. Rogge: Yes, representing the Grand Jury, Judge. 
The Court: Yes. 

Mr. Rogge: At that time, a Mr. Welch, representing the 
witness, Douglas M. Stewart, your Honor, was present. 

Your Honor entered an order, among other things re¬ 
citing : 

“Respondent appearing by his counsel, Seth W. 
Richardson,”—that was for the proceeding day—“the 
Court being fully advised in the premises, finds ihat 
the interrogatories propounded to the respondent are 
relevant, material and pertinent to the matters under 
inquiry by said grand jury and that the information 
demanded is within the knowledge of said respondent. 
I “It is, therefore, ordered that said respondent ap¬ 
pear before said grand jury forthwith and true an¬ 
swers make to the interrogatories aforesaid, failing 
in which, such further order will be entered by the 
Court as may be appropriate in the premises.” 
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This morning, the witness appeared before the Grand 
Jury and the following proceedings took place: 

“Q. You are the same Mr. Stew’art who has pre¬ 
viously been sworn and testified before this Grand 
Jury? 

“A. I am, sir. 

“Q. Mr. Stewart, you were in court yesterday morn¬ 
ing when the judge ordered you to appear before the 
Grand Jury and true answers make to the questions 
I previously asked you. I am going to repeat one of 
those questions to you. The first of them: ‘Who gave 
you the first $15,000 ?’ 

“A. I do not know, sir. 

“Q. Who gave you the second $15,000? 

“A. I do not know, sir. 

“Q. Who gave you the $6,000? 

“A. I thought Eggleston did, sir, but he says that 
he did not, and I am quite sure he did not. I do not 
know who gave me that either. In any event, I do 
not know where it came from. 

“Q. You understand that these are the same ques¬ 
tions that I asked you before and I am referring to 
the same money? 

“A. I do, sir. 

“Q. That we talked about when you were here be¬ 
fore previous sessions of the Grand Jury? 

“A. I do, sir. 

“Q. The monev you received in July and September 
of 1941? 

“A. Yes, sir.” 

Accordingly, the Grand Jury is here before Your Honor 
again renewing its charge of contempt against the witness, 
Douglas M. Stewart. 

Mr. Magee: May I proceed, your Honor? 

The Court: Yes. 

Mr. Magee: Your Honor, I did not represent the witness 
at the hearings yesterday or the day before. However, 
I have this observation to make with respect to those pro¬ 
ceedings that were had before your Honor. 
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First, I contend that those proceedings were not had in 
accordance with law and that the order which your Honor 
entered was in violation of the rule laid down by the Su¬ 
preme Court of the United States in ex parte Hudgings. 

The Court: Ex parte what? 

Mr. Magee: Ex parte Hudgings. 

The Court: Do you have that here? 

Mr. Magee: Yes, I have the case right here, sir. 

That is the decision, your Honor, which reviews the prior 
history of contempt proceedings in this country. It is 
found at 249 U. S., 378. 

In the Hudgings case, we had a situation where the 
Court felt, and from reading your Honor’s order, I think 
your Honor feels, that false testimony has beeiv given. 
It is the only basis that I see for this proceeding. I have 
heard no other charge made by counsel for the Grand Jury 
other than that the witness did not make true answers to 
these questions. That is the sole basis of the charge, as 
I understand it, before your Honor. 

I contend that that is an insufficient charge of contempt 
to lay before this Court for two reasons: That this de¬ 
fendant is entitled to be informed of the charge against 
him fully. The charge is, as I understand it, that of giving 
false testimony. 

The Court: Evasive testimony. 

Mr. Magee: Evasive testimony, your Honor, or however 
your Honor wants to characterize it. Of course, that did 
not occur before your Honor in actual testimony. 

The Supreme Court has had that question before as to 
whether evasive or false testimony, in itself, is contempt 
of court which would authorize the court to exercise con¬ 
tempt powers and the Court has held squarely that false 
testimony, standing alone, is not a situation in which the 
court can exercise its pow T ers of contempt. 

The Court went on further to say, and as a further ob¬ 
jection, that in that proceeding the Court found, as your 
Honor found, that false testimony had been given and the 
defendant was committed, similar to your Honor’s ruling 
in this case—your Honor has not imposed a penalty yet 
but you have ordered the man back to the Grand Jury to 
give what your Honor says are true answers to the ques- 
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tions. The Supreme Court has said that is not a proper 
practice in contempt cases for the reason that the court 
is using the contempt power to force from a witness testi¬ 
mony and that is not in accordance with our judicial sys¬ 
tem of jurisprudence and the contempt powers cannot be 
used for that purpose. 

Justice Laws, in a case which I tried before him, had 
that question before him. He reviewed the authorities. 
He found that false testimony, standing alone, is not a 
basis for a contempt order and that the court lacks juris¬ 
diction to enter such an order. I respectfully submit- 

The Court (Interposing): But on no testimony at all, 
from contumacious conduct- 

Mr. Magee (Interposing): I do not see any such findings 
in this record that we have before us. I am speaking of 
the record we have before us. I say that a contumacious 
refusal to answer, which blocks an inquiry, may be treated 
as a contempt of court, but there is no finding here to that 
effect. There is no charge here to that effect, as I see 
the record here before you. 

All that we have here is an evasive witness before the 
Grand Jury. Let’s assume your Honor has found evasive¬ 
ness— 

The Court (Interposing): All the Court did yesterday 
was to give the witness the chance to purge himself of the 
contempt. We have an additional record here this morning. 

Mr. Magee: That is the question I wanted to get to, 
your Honor, as to whether they planned to supplement 
that record by some charge this morning. I have heard 
no charge made by the Grand Jury this morning except 
the reading of a short transcript of the testimony given 
by the witness this morning. 

Of course, there is nothing pending before your Honor 
except the man is in contempt, so I say, your Honor, 
that, first, this man is entitled to a specific charge. 

The Court: I have not heard about the Hudgings case yet. 

Mr. Magee: Very well, your Honor, let me read the 
Hudgings case to you. This is what transpired in the 
Hudgings case. 

After a hearing, leave had been granted to file a peti¬ 
tion for habeas corpus for this man had been charged 
with contempt. In this case, there had been a finding by 
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the Trial Court that this man had been guilty of false 
testimony. This trial occurred before the Judge of the 
District Court of Vermont. 

In this case, this man was a handwriting expert and 
had been shown writings which he had seen therefore 
and he took the stand and testified he had seen the writ¬ 
ings but wanted further evidence and the court held that 
that was false testimony given in open court and it was 
held that was contempt of court and they incarcerated him 
until he made true answers to the prosecuting attorney. 

Petition for habeas corpus was sued out and in passing 
upon that, the Supreme Court laid down this law, your 
Honor: 

i “An obstruction to the performance of judicial duty 
resulting from an act done in the presence of the court 
is, then, the characteristic upon which the power to 
punish for contempt must rest. This being true, it fol¬ 
lows that the presence of that element must clearly be 
shown in every case where the power to punish for con¬ 
tempt is exerted—a principle which, applied to the 
subject in hand, exacts that in order to punish perjury 
in the presence of the court as a contempt there must 
be added to the essential elements of perjury under the 
general law the further element of obstruction to the 
court in the performance of its duty.” 

So far as I have heard, no such charge has been made. 

(Continuing) “It is true that there are decided cases 
which treat perjury, without any other element, as 
adequate to sustain punishment for contempt.” 

Which is precisely what was done here and the Supreme 
Court says that is a mistake. 

(Continuing) “But the mistake is, we think, evident, 
since it either overlooks or misconceives the essential 
characteristic of the obstructive tendency underlying 
the contempt power, or mistakenly attributes a neces¬ 
sarily inherent obstructive effect to false swearing. If 
the conception were true, it would follow that when a 
court entertained the opinion that a witness was testi- 
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fying untruthfully the power would result to impose a 
punishment for contempt”—which is the precise situa¬ 
tion here, your Honor—“with the object or purpose of 
exacting from the witness a character of testimony 
which the court would deem to be truthful; and thus it 
would come to pass that a potentiality of oppression 
and wrong would result and the freedom of the citizen 
when called as a witness in a court would be gravely 
imperiled. 

“Testing the power to make the commitment which 
is under consideration in this case by the principles 
thus stated, we are of opinion that the commitment was 
void for excess of power—a conclusion irresistibly fol¬ 
lowing from the fact that the punishment was imposed 
for the supposed perjury alone without reference to 
any circumstance or condition giving to it an ob¬ 
structive effect. Indeed, when the provision of the 
commitment directing that the punishment should con¬ 
tinue to be enforced until the contempt, that is, the 
perjury was purged, the impression necessarily arises 
that it was assumed that the power existed to hold 
the witness in confinement under the punishment until 
he consented to give a character of testimony which in 
the opinion of the court would not be perjured. 

“In view of the nature of the case, of the relation 
which the question which it involves bears generally to 
the power and duty of courts in the performance of 
their functions, of the dangerous effect on the liberty of 
the citizen when called upon as a witness in a court 
which might result if the erroneous doctrine upon 
which the order under review was based were not 
promptly corrected, we are of the opinion that the 
case is an exception to the general rules of procedure to 
which we have at the outset referred, and therefore 
that our duty exacts that we finally dispose of the 
questions in the proceeding for habeas corpus which 
is before us. It is therefore 

“Ordered that the petitioner be discharged.” 

That is the basic principle of contempt that we are faced 
here with, your Honor. 





44 


I would like to make this observation, that if the Govern¬ 
ment contends that this testimony is false, then that this 
defendant be given the full opportunity of presenting to 
vour Honor corroborating circumstances which will verify 
the truth of the statements made to the Grand Jury. 

I read through what record there was that I could find 
since last night and I found a total absence to inform your 
Honor of corroborating circumstances bearing on this 
testimony. The testimony given by this witness is not the 
testimony of the witness alone, but it is the testimony of at 
least two other witnesses summoned before the Grand 
Jury, Mr. Lind and Mr. Eggleston. 

Briefly, the situation is this, your Honor: In June or 
July, whatever the date when the first money was re¬ 
ceived, Mr. Stewart was then contemplating the opening 
and publishing of a newpaper of four pages called The 
Herald. These facts are all before the Government. They 
are in the Grand Jury transcript, not only before this jury 
but it was presented in the Maloney prosecution. Those 
facts were all available to the Government and have been 
since that time. 

Mr. Eggleston’s testimony is, as I understand it, that 
he was called to the home of Mr. Stewart on the very evening 
when he said he received, in a manila package, the first 
$15,000 which was thrown in his doorway which was the 
practice—this is a small community, Lake Geneva, Wiscon¬ 
sin—where the front doors are left open and laundry and 
other bundles are left in the front hall. This package was 
among other packages. It was opened by Mr. Stewart, who 
was just starting this publication, The Herald. $15,000 in 
$20 bills was found in it. 

After supper, Mr. Stewart immediately called his as¬ 
sociate, Mr. Eggleston, and had him come over and showed 
him the package that the money came in, informed him it 
was anonymous—and this is two years ago, your Honor, 
not just yesterday—and told him that he did not know the 
source. They discussed what they were going to do with 
the money and they decided to put it in The Herald, this 
publication they were starting the next week or shortly 
thereafter and issued orders for additional copies. They 
called in the bookkeeper- 
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The Court: (Interposing) What were they going to start 
The Herald with if they had not gotten this $15,000? 

Mr. Magee: They had pledges. Mr. Stewart pledged 
$5,000 of his money which was not encumbered- 

Mr. Rogge: (Interposing) I would like to interrupt, 
if you would pardon me, your Honor. 

We had a hearing on this the other day. Counsel is now 
going beyond the record. If he is going in this matter of 
pledges, I can bring forward further testimony to show 
as to one of those people, who were said to have pledged 
money, that he did not have it and advised them he did not 
have it but I think the comment I would like to make is that 
counsel is going beyond the record that was made yester¬ 
day. 

Mr. Magee: But we have a new case. 

The Court: I think that is probably conceded by counsel, 
that he is going beyond the record. 

Mr. Magee: I concede that. I say that record was not 
complete before your Honor and it would require a col¬ 
lateral investigation by your Honor to ascertain the truth 
of this testimony if all the evidence was submitted to your 
Honor. That is the rule that the Supreme Court approved 
in the Hudgings case which was laid down by Justice Hand. 
We want a full opportunity to meet this charge. We are 
here, as I understand it, on a new proceeding before your 
Honor. 

The Court: It is not a new case, it is a continuation. 

Mr. Magee: I want to make offers of proof to your 
Honor so that we can clarifv this record and ask that we 
be given the opportunity to show your Honor what the 
truth is in this situation, that this man was telling the truth 
before the Grand Jury. It is corroborated by at least 
five other witnesses as having told the same story told at 
the time the money was received. I think that is significant. 

I did not conduct the proceedings the other day. I am 
new counsel coming into the case and I think this man 
should have his opportunity to present his side of the situa¬ 
tion to your Honor and I ask, if this is based on the old 
proceeding, that your Honor here and now open that pro¬ 
ceeding for the purpose of looking into this evidence which 
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bears on the answers there given, in fairness to this de¬ 
fendant. 

The Court: What do you say, Mr. Rogge? 

Mr. Rogge: My first comment is that counsel is treating 
this as a perjury case. We are not citing this man here 
before your Honor for perjury. We are citing him for 
evasive contumacious conduct and obstructing the Grand 
Jury in the performance of its duties. It is based on the 
conduct of this witness. 

It may very well be true and it very often is that an 
evasive and contumacious witness is also committing per¬ 
jury but that does not prevent the court from punishing him 
for contempt. 

I would like to call your Honor’s attention, in the case 
of ex parte Hudgings, 249 U. S. 378, upon which counsel 
relies, to this statement: 

“That the contumacious refusal of a witness to 
testify may so directly obstruct a court in the perform¬ 
ance of its duty as to justify punishment for contempt 
! is so well settled as to need only statement.” 

I would like to call your Honor’s attention to a decision 
which follows that up in the case of O’Connell v. IT. S., 
40 Fed. 2nd, 201, Second Circuit, in which the Circuit Court 
of Appeals for the Second Circuit said: 

“Since ex parte Hudgings, 24S U. S. 37S, we have 
held that, though a -witness make formal answer, it may 
be apparent that he is withholding the truth, and that 
such obstruction of justice may be punished as con¬ 
tempt even if it be also perjury.” 

It may be both but what we are before your Honor on is 
the contumacious conduct of an evasive witness which ob¬ 
structs the process of the Grand Jury. 

We are here not only on the record we made the other 
day but on the additional record that is presented here this 
morning where the witness has persisted in his evasive 
answers to precisely the same questions. 

The Court: Do you have anything more to say? 

Mr. Magee: Yes, your Honor, I do. 
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I want to know whether your Honor will permit us to 
make a showing so that I may make an offer of proof on 
this: There has been no refusal to testify before the Grand 
Jury, your Honor. Full testimony has been given. It is 
Mr. Rogge’s contention that it is not the truth. That is 
the contention here. 

The Court: The whole truth and nothing but the truth. 

Mr. Magee: That is his contention and that is what he 
submitted to your Honor on the record and what I propose 
to show your Honor is a chain of circumstances that would 
corroborate that story and show that the witness has told 
the Grand Jury, not only once but twice, precisely the same 
story. Mr. Maloney has had it since the initial prosecu¬ 
tion. The Government has used it before the Grand Jury. 
Other witnesses have been before the Grand Jury and they 
have these facts. 

I say I should be entitled, even if they are going to 
proceed on the proceeding testimony or if other testimony 
was given, I should be given an opportunity to meet that 
testimony. I should be given opportunity to get witnesses 
and producing other testimony that corroborates the wit¬ 
ness’ story so your Honor may have the whole story of the 
picture that was testified to before the Grand Jury and not 
just excerpts which the Government says it is its belief is 
not true. 

There is one other thing I wanted to see, whether the be¬ 
liefs of the prosecuting attorney as to the truth of this story 
were placed in the record before your Honor. If so, then 
the proceeding is void. If a prosecutor injects into a case 
his own beliefs as to whether or not a witness is telling the 
truth, the proceedings are void. That has been held over 
and over by the Supreme Court as late as the Socony- 
Vacuum Oil case in which they clearly pointed that out 
wherever it occurs. And it does not make any difference, 
our Court of Appeals has held, whether we have a jury or 
non-jury case. It is my understanding he did state to your 
Honor he believed that this witness was not telling the 
truth. Mr. Rogge, if I am incorrect on that, the record can 
be checked. If that is so, of course the proceedings had the 
other day are void because the prosecutor cannot inject into 
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a case his beliefs as to the truth or veracity of the testimony 
of a witness. 

I would like to have your Honor tell me if you would per¬ 
mit us or give us an opportunity to make these points I 
have outlined to your Honor which will corroborate his 
story. I contend the order is void for a number of reasons. 
It is based upon an improper record. There is no charge 
before your Honor. I would like to hear the charge read to 
see whether it meets the Hudgings case and to see whether 
it charges the witness with being a contumacious witness or 
whether it is a charge that the witness was not telling the 
truth. As I understood when he opened this morning, there 
was nothing more than a mere statement to your Honor as 
to what the witness has said; so that, briefly, your Honor, 
is my position. 

I make these offers of proof: we can prove corroborating 
circumstances. I do not vrant to be met with the technical 
proposition we have not stated what our proof will be. 
With your permission, I would like to state what we would 
show. 

When this first package of money was received, the first 
$15,000, Mr. Stewart called in his associate, Mr. Eggleston; 
showed him the original package and showed him the 
money, and that they counted it and that the next day they 
took the money—or shortly thereafter—I do not recall now 
whether it was that night or the next morning, they took it 
down, after having called in the auditor and told him of it 
and told him that it came from an anonymous source. That 
is the testimony of three witnesses, Mr. Stewart, Mr. Lind 
and Mr. Eggleston. 

The Court: That is one story. 

Mr. Magee: Yes, your Honor, I appreciate that. Then, 
when the second batch of money came in the same way, as 
has been testified to—this is not a question of not telling 
how they got it and the circumstances surrounding it. They 
told that. The second batch came in approximately a month 
later. It came in at a time when Mr. Eggleston was in 
California. Mr. Lind was immediately called in. The 
money was again counted and at that time it was decided 
that maybe the thing to do was to take this money to New 
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York and deposit it in the Guaranty Trust Company. They 
got on a train for that purpose, Mr. Stewart and Mr. Lind, 
and went to New York. It was in his personal account he 
was going to put it. The Government has all this, it is in 
the record. Then he realized that if he put it in his personal 
account he would have to explain it out of his own income. 
It would appear in his own personal account. He realized 
that was a mistake. It was not his money. He believed that 
it belonged to the publications of the Herald so they de¬ 
cided to take it back and put it in safe-deposit boxes. 

The money was counted out—the $6,000 which had come 
in prior to that time in a manila envelope with no source 
indicated on it—it was left on the desk by either Mr. Eg¬ 
gleston or Mr. Lind and it was still in the safe—and divided 
and $13,000 placed in one box and $8,000 placed in another 
box and those funds were used in the publication of The 
Herald. 

The Court: What about the first $15,000? 

Mr. Magee: Your Honor asked about the original $15,000. 
Mr. Stewart’s story, which will be corroborated, we think, 
by Mr. Eggleston and Mr. Townsend, as I understand it, 
is this: When they decided to launch the Herald, Mr. Stew¬ 
art said he would pledge $5,000 of unencumbered funds of a 
loan which he had borrowed and which he had. Mr. Eg¬ 
gleston said he would raise another $5,000 and Mr. Town¬ 
send said he would raise another $5,000 and the Govern¬ 
ment made much of the letter that went out late in August 
to Mr. Payson in New York which bore on that. That let¬ 
ter, your Honor, refers to those pledges. That is what it 
refers to and not to the $15,000, and they told Mr. Payson 
that when he came out to Lake Geneva, the whole thing 
would be explained to him and he never came. 

This occurred. A subpoena, your Honor, was issued to 
one of the bookkeepers of the establishment in Lake Geneva 
to appear before the Grand Jury. This was during Mr. 
Maloney’s first prosecution and all of that evidence was laid 
before that Grand Jury in the same manner as it was laid 
before this Grand Jury. Mr. Maloney had it and accepted 
it. 

In addition, these parties saw, when they came to Wash¬ 
ington, Mr. Leahy of this Bar and Mr. Chase in Mr. Leahy’s 
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office and at that time—this is two years ago, your Honor 
—this witness told those gentlemen that moneys were being 
received from anonymous sources for the publication of 
these papers; that Mr. Leahy and Mr. Chase are available, 
I understand it, to corroborate that fact. Shortly there¬ 
after, another attorney came into the case, Mr. Landa of 
Mr.|Richardson’s firm. Mr. Landa two years ago was told 
by these parties that identical story of how these funds were 
obtained and that story, your Honor, was told again before 
this Grand Jury and that is the story now which is charac¬ 
terized as being untrue and that they know the sources of 
the money. I spent until eight o’clock last night question¬ 
ing Mr. Stewart in detail about this to see whether there 
wasi any way of checking the source of these funds. 

The Court: As a result of that conference, do you agree 
with Mr. Richardson that his story is outlandish? 

Mr. Magee: No, I do not, your Honor. I take the posi¬ 
tion the story is true and take that advisedly, your Honor. 
I have checked with Mr. Chase and the same story was 
given then with not quite so much detail. Bear in mind 
that I have not had much detail to go into this case since 
four o’clock yesterday afternoon but I have gotten these 
facts which are susceptible of proof and which are already 
in the record. 

I twill say this, your Honor, if you wanted to characterize 
this as outlandish, those were outlandish times. Here was 
a country that was arguing two things. A group of many 
people believed that the best thing for the United States 
was complete isolationism and non-intervention. Others 
believed that the best course was to back Great Britain in 
the present war. I do not profess to be an authority on 
either side of that problem but I am entitled to my opinion 
on it. These gentlemen were. But isolationism was becom¬ 
ing a pretty difficult thing to support at that time though 
many people heartily believed in it. Persons of wealth par¬ 
ticularly felt we should not be plunged into another war be¬ 
cause they were familiar with the debacle that occurred 
after the last war. Right or wrong- 

The Court: (Interposing) At that time we had armies in 
training, did we not, and in the field? 

Mr. Magee: Of course, we had the draft law. 
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The Court: And we had seditious statutes on our books? 

Mr. Magee: Exactly. I do not dispute that, your Honor. 
I do not understand we are here on a sedition trial. 

The Court: Not at all but we are here inquiring as to the 
extent of the authority of the Grand Jury that is investigat¬ 
ing those questions. 

Mr. Magee: Surely I do not dispute that, your Honor. 
This Grand Jury has been summoned and is engaged in an 
investigation. I do not quarrel with that. It is engaged in 
an investigation of acts that go back beyond that Act. I 
will concede that we had a Selective Service Act that was in 
force but I do not see, your Honor, where that has any 
bearing on the truth of this story. That is really what we 
are concerned with here. 

This record will show, if your Honor will take the time 
to read it, that anonymous gifts were pouring into the pub¬ 
lications and I do not doubt anonymous contributions came 
into publications preaching an entirely different doctrine 
but when they came in, how were we to know the source? 

Here was a gift left in the house, two of them and one 
left on the desk with no covering letter, nothing to identify 
by whom it was given. That is in the record, your Honor. 

Your Honor may say, “It is a story and I do not believe 
it”, but that is not the test, your Honor. In order to ascer¬ 
tain that fact, I think your Honor has to have a collateral 
investigation into the whole history of this story to de¬ 
termine whether there has been anv variation in it since its 
beginning, which there has not been down to the present 
time; and that being so, your Honor, you are without au¬ 
thority to engage in a contempt action of this sort because 
it requires a collateral hearing. The Supreme Court ap¬ 
proved the rule, your Honor, laid down in a case in that 
connection. I do not think I will cite that now because I 
want to conclude the offers of proof. 

That is the story which will be corroborated by these 
parties which I have told your Honor. The story has been 
told from the beginning. It has been told over and over to 
the Government. Other witnesses have corroborated it and 
now, after two years with the story in their possession, the 
Government takes the position that that story blocks the 
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inquiry. I do not see any charge to that effect but X under¬ 
stand that is Mr. Rogge’s argument now and I say when 
that record is before vour Honor, that vour Honor will feel 
certainly that it is questionable. If there is any question in¬ 
volved at all in it, your Honor, this is not the way in which 
to proceed, as your Honor well knows. It is only those 
cases which are practically admitted on their face to be ab¬ 
solutely evasive and false that your Honor could exercise 
any power of contempt and where you have to have a hear¬ 
ing to determine it, then you cannot proceed by way of con¬ 
tempt. That is the rule which was laid down by Judge 
Hand in the case cited, the Budgings case. 

I would like to read just that quotation from Judge 
Hand’s opinion. That is the case of U. S. versus Appel, 
your Honor, 211 Fed., page 495, and the Court made this 
statement, speaking of the power of contempt. It says: 

“Nevertheless, this power must not be used to punish 
perjury, and the only test is whether on its mere face, 
i and without inquiry collaterally, the testimony is not 
! a bona fide effort to answer the questions at all.” 

That is the one case in the books which is cited with some 
measure of approval of all the pre-existing cases by the 
Supreme Court in the Hudgings case, so that your Honor, 
as I see it, in view of this offer of proof, will have to have 
a collateral inquiry to determine whether or not the story is 
true. Concededly, it is fantastic. As an illustration, a 
baby might be left on my doorstep tonight and if I am asked 
tomorrow, “Who left that baby on your doorstep, Mr. 
Magee?” I will answer, “I do not know. It was left 
there.” The Court says, “I do not believe that, Mr. Magee. 
You are a bad actor. We know a little something about 
you. We think you know where that baby came from. You 
are testifying falsely and you will go to jail.” 

The Court: That is hardly an apt illustration. A baby is 
a liability and not an asset and this $15,000 was an asset. 

Mr. Magee: That may be but I think the analogy is clear. 
That is a fantastic story. No baby has ever been left on my 
doorstep but it may be and it may be outlandish. If I gave 
such a story and if an inquiry as to where I got the baby 
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came up and I say, “I do not know, it was left on my door¬ 
step,” I do not know. Then I decided I would not tell any¬ 
body. I decided to keep it and rear the child and I only tell 
my wife. That is all I told. I told that story in court and 
the court says, “No, I do not believe you.” 

That is what you have here, your Honor, and in situa¬ 
tions of that sort I do not think where they have had this 
testimony in their possession for two years and where this 
proof would show just exactly—it is in this record and Mr. 
Rogge can point it out and it is in the pre-existing Grand 
Jury record that they have—that this Court should exercise 
its power. The power to do what? As I read your Honor’s 
order, to compel him to give different testimony which, of 
course, is barred clearly by the Hudgings case. It may not 
be used for that purpose. 

The Court: Are you through with your offer of proof? 

Mr. Magee: Yes. I wanted to cite one case. I have cited 
that which says where you have to have a collateral inquiry, 
then you cannot exercise the power. I have given your 
Honor the citation on it and here is a case by Justice Laws, 
if your Honor would care to read it. 

The Court: Give me the citation. 

Mr. Magee: 48 Fed. (Supp.) 537. I unfortunately hap¬ 
pened to be in that case. 

The Court: Don’t read it, just give the citation. 

Mr. Magee: 48 Fed. (Supp.) 537. This is an opinion of 
Mr. Justice Laws which considers this question of whether 
this evasive or false testimony, whatever you want to call it, 
is a contempt of court and he holds that it is not and the 
court has no jurisdiction to proceed in a summary way. 

The Court: Was that before a grand jury? 

Mr. Magee: No, that was before a court. The point I 
want to make is I would like to have this charge read to me. 
I have yet to hear just what the charge is that we are meet¬ 
ing. I did not hear any charge this morning as to blocking 
the inquiry. 

The Court: Did you read the record made day before 
yesterday? 
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Mr. Magee: I haven’t a copy of the record. I have not 
had one made available. 

The Court: Mr. Richardson heard it. 

Mr. Magee: I would like to read it. I understood, from 
talking to Mr. Richardson, that he understood the charge 
to be that this man had testified falsely before the Grand 
Jury. I may be wrong in his characterization but that is 
the way I understand it and I say that alone is not a con¬ 
tempt of court. 

In view of those circumstances, I feel that we are en¬ 
titled to defend this case on its merits if the Government 
persists in its position and your Honor should receive this 
evidence on behalf of Mr. Stewart. 

The Court: The record is made and it is the opinion of 
the Court that the witness has been guilty of contumacious 
conduct before the Grand Jury and has not availed himself 
of the opportunity the Court gave him to purge himself 
of the resulting contempt from that contumacious conduct. 

It is therefore the order of the Court at this time that 
the witness be sentenced to imprisonment in the District 
Jail for a period of ninety days to be committed forthwith, 
subject to being released from that commitment provided 
he purges himself from the contempt within ten days from 
this date. 

Mr. Rogge, will you prepare appropriate order? 

Mr. Rogge: Yes. 

Mr. Magee: Your Honor, may I note exceptions? 

The Court: Exceptions may be noted. 

Mr. Magee: I would like to ask this, your Honor: Our 
Court of Appeals has held squarely in contempt cases where 
it is said you can appeal from a contempt order, that the 
defendant is entitled, where you have a commitment, to make 
bond because if he is not given the opportunity to make 
bond then, of course, the sentence is imposed before the 
Appellate Court has the opportunity to review the action 
of the trial court in imposing it. I ask, your Honor, that 
Mr. Stewart be given the opportunity to make bond in 
order that he may have time to effect an appeal from your 
Honor’s decision. 
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Mr. Rogge: This Grand Jury cannot sit forever. 

The Court: The motion to make bond is denied. 
(Thereupon, at 11:40 o’clock a. m., hearing in the above- 
entitled matter was concluded.) 


In the District Court of the United States for the 

District of Columbia 

United States of America 
. v. 

Douglas MacCollum Stewart 

Contempt Proceedings Emanating from the Additional Oc¬ 
tober Term Grand Jury 

Washington, D. C. Monday, January 10, 1944. 

The above-entitled matter came on for further hearing 
before Chief Justice Edward C. Eicher, at 10:00 o’clock 
a. m. 

Appearances: 

On behalf of the United States of America: O. John 
Rogge, Esq. On behalf of Douglass MacCollum Ste¬ 
wart: Warren E. Magee, Esq. 


Proceedings 

The Court: Mr. Rogge. 

Mr. Rogge: Judge, I haven’t seen the transcript of Fri¬ 
day’s proceedings, but it was my recollection that at the 
time your Honor from the bench announced his order of in¬ 
carceration for the respondent Stewart, at that time counsel 
excepted to your Honor’s order, and I didn’t think any fur¬ 
ther exception was necessary, but Mr. Magee feels that 
he wants to make a further exception to the written order, 
and I have no objection to the record so showing. 

Mr. Magee: Your Honor, those orders were entered with¬ 
out submission to me as to form and they were entered 
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ex parte in your Honor’s Chambers, and I didn’t have no¬ 
tice of the entry of them. If I had I would have objected 
to certain language that appeared in those orders. 

The Court: You are at liberty to make any exceptions 
you wish. 

Mr. Magee: I would like to do that now, your Honor. 

I would like to say this, your Honor, that we feel—I 
have had since then the entire record written up and I sub¬ 
mit first that there is no evidence in these hearings that 
will support either the order of January 6, which your 
Honor signed, or the orders which were entered the other 
day. 

My point on that, your Honor, is this, that the charge 
here reads as follows, and I quote it from the record, page 2: 

“The Additional Grand Jury, October Term Grand 
Jury your Honor extended has voted to present to your 
Honor a charge of contempt against a witness, one 
Douglas M. Stewart, for failing to fully and truthfully 
answer questions.” 

Then, a list of questions follows. 

That charge has never been changed, your Honor, and 
it was renewed, and I refer your Honor in that connec¬ 
tion to the supplemental record, on page 41, where the Gov¬ 
ernment says this with respect to the charge: 

“Accordingly, the Grand Jury is here before your 
Honor again renewing its charge of contempt against 
the witness.” 

Now, that is all in the nature of a charge that there was 
before your Honor. I submit that in view of that situation, 
your Honor, that the findings that were entered in your 
Honor’s order of January 6 did not conform to the charge 
and went beyond the allegations of the charge and were 
therefore void. 

I further submit- 

The Court: Well, it is the Court’s recollection, Mr. Ma¬ 
gee— 

Mr. Rogge: There was no exception, I might point out, 
to the order of January 6. That is when Mr. Welch was 
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here, and there was absolutely no objection or exception 
whatsoever taken to that order. 

The Court: Yes. 

Mr. Magee: "Well, my position on that is this was a con- 
i tinued hearing, as your Honor indicated. 

Mr. Rogge: Well, as far as the order of January 6 is con¬ 
cerned, I think counsel is in no position at this time to change 
the proceedings that took place. Stewart was represented 
by counsel, who made neither objection nor took exception 
to either a jot or a tittle in that order, and I don’t think 
counsel is in any position to except to that order at this time, 
or at any other time. 

! The Court: Make your record brief as you can, Mr. 
Magee. 

Mr. Magee: Yes, your Honor. I just want- 

The Court: When I told you you were at liberty to make 
your objections this morning to the record, I didn’t suppose 
you were going to reargue the whole matter. 

Mr. Magee: No, I am not. 

Mr. Rogge: It was also my understanding that what he 
wanted to except to was the order of January 7. I think 
he is in no position whatsoever to except to the order of 
January 6. 

The Court: Mr. Magee, exception may be entered as to 
the order of January 7. That will close the record. That 
will be all, Mr. Magee. 

Mr. Magee: Then, your Honor will not give me-What 

I wanted to do was to point out in the order of January 7, 
your Honor, that it did not conform to this charge. 

The Court: It seems to me you pointed that out a half 
a dozen times in the record on Friday. There is no purpose 
to take up and rehash what you took three quarters of an 
hour to say on Friday. 

Mr. Magee: I would like to renew- 

The Court: Exception is granted. 

Mr. Magee: Very well, your Honor. Thank you very 
much. 


\ 
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Certificate 

The foregoing is all of the proceedings had and heard 
at the hearing of this case from the beginning thereof 
through the final judgments therein, and all of the excep- 
tiohs reserved on behalf of the respondent. 

And thereupon, and as all of the said exceptions were 
duly noted and allowed as aforesaid and duly entered upon 
the minutes of the Court, and because the proceedings and 
exceptions hereinbefore recited do not fully appear of rec¬ 
ord, in order to make the same a part of the record herein, 
which is hereby ordered so that the respondent may have his 
case reviewed, the respondent by his attorneys moves the 
Court to approve, settle, sign and seal this, the Bill of Excep¬ 
tions, so that the same may henceforth be preserved and made 
of record and to have the same force and effect as if each and 
every one of said exceptions had been separately signed and 
sealed, which motion is granted by the Court; and there¬ 
upon the respondent tenders this, his Bill of Exceptions, 
and requests the Court to approve, settle, sign and seal 
the same, which is accordingly done, now for him, this 10th 
day of February, 1944. 

i By the Court: 

Edward C. Eicher (seal) 
Chief Justice. 

Approved: 

0. John Rogge, 

Albert E. Arent, 

Attorneys for the United States. 

Seth W. Richardson, 

Warren E. Magee, 

Attorneys for the Respondent. 
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Filed February 11,1944. 

In tiie District Court of the United States for the Dis¬ 
trict of Columbia 

Criminal Miscellaneous No. 138. 

United States of America 


vs. 

Douglas M. Stewart 

Assignment of Errors 
(Statement of Points On Appeal) 

Now comes Douglas M. Stewart, respondent, by bis at¬ 
torneys, and for an Assignment of Errors (Statement of 
Points on Appeal) in the above-entitled cause, states that 
the Court erred as follows: 

1. In conducting the proceedings not in accordance with 
law. 

2. In conducting the proceedings in such an illegal and 
unlawful manner as to render the proceedings null and 
void. 

3. In proceeding summarily. 

4. In failing to conduct an inquiry in order to ascertain 
the truth of the testimony of the respondent before the 
Grand Jury. 

5. In conducting the proceedings contrary to the statute 
in such case made and provided. 

6. In exceeding its jurisdiction. 

7. In entering the Order of January 7, 1944, committing 
respondent. 

8. In proceeding upon an insufficent charge. 

9. In entering the Order of January 7,1944, as there was 
no proof and no evidence to support that Order. 
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10. In holding that the proceedings were sufficient to sup¬ 
port the charge and the Order of January 7, 1944. 

11. In denying respondent the opportunity to meet the 
charge in violation of the Fifth Amendment to the Consti¬ 
tution of the United States. 

12. In entering the Order of January 7, 1944 upon an 
incomplete and improper record. 

13. In receiving in evidence the beliefs of the prosecu¬ 
tor. 

14. In basing its conclusions upon the belief of the prose¬ 
cutor. 

15. In receiving and considering improper and prejudicial 
remarks of the prosecutor. 

16. In refusing the offers of proof made by respondent, 
which would have shown that the testimony of respondent 
before the Grand Jury was true. 

17. In denying respondent the opportunity to testify. 

18. In illegally using its power to impose a contempt sen¬ 
tence for the object and purpose of exacting from the wit¬ 
ness a character of testimony which the Court deemed to be 
truthful and thus oppressed and wronged the freedom of 
respondent as a witness before the Grand Jury. 

19. In entering the Order of January 7, 1944 in the ab¬ 
sence of allegations and proof showing circumstances or 
conditions having an obstructive effect in the performance 
of the Court below in any of its authorized functions. 

20. In entering an Order that is wholly at variance with 
the proceedings and proof. 

21. In committing respondent for ninety days to the Dis¬ 
trict of Columbia Jail because such an Order of commit¬ 
ment on the proceedings here involved was beyond the juris¬ 
diction of the Court to enter and was entered without lawful 
or sufficient cause, rendering the detention of the respondent 
thereunder without warrant of law. 
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22. In entering the judgment of commitment and sen¬ 
tencing respondent to imprisonment. 

23. In denying bail pending appeal. 

24. In other respects apparent of record. 

! Seth W. Richardson (S.) 

815 15th Street, N. W., 
Washington, D. C. 

Warren E. Magee (S.) 

720 Mwnsey Building 
Washington, D. C. 

Attorneys for Respondent. 

• •••••• 

Filed February 11, 1944 

In the District Court of the United States for the 

District of Columbia 

Criminal 69122-3. Miscellaneous No. 138 
United States of America 
vs. 

Douglas M. Stewart 
Designation of Record 

Now comes Douglas M. Stewart, respondent, by his at¬ 
torneys, and designates the parts of the record in the above- 
entitled cause which he desires to have included in the 
transcript, said parts being considered sufficient for the 
questions raised on appeal, namely: 

1. Certificate of the United States Attorney that the 
exigencies of the public service require an additional Grand 
Jury, filed October 6, 1943. 

2. Order for the drawing and summoning of an additional 
Grand Jury, filed October 6,1943. 

3. Minute entry concerning qualifications of Grand Jury, 
entered October 26, 1943. 
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4. Order authorizing additional Grand Jury to continue 
to sit during the next succeeding term of Court, filed De¬ 
cember 28, 1943. 

5. Docket entries in Miscellaneous No. 138. 

6. Minute entry of January 5, 1944, presenting a charge 
of contempt against the witness, Douglas M. Stewart. 

7. Order of January 6, 1944 that Douglas M. Stewart 
appear before the Grand Jury (Eicher, C. J.). 

8. Order of January 7, 1944 finding Douglas M. Stewart 
guilty of contempt and sentencing him to ninety days in 
Jail ‘(Eicher, C. J.). 

9. Order of January 7, 1944 denying application for bail 
(Eicher, C. J.). 

10. Notice of Appeal of Douglas M. Stewart, filed in 
duplicate on January 13, 1944. 

11. Acknowledgment of service of Notice of Appeal filed 
January 20,1944. 

12. Order of January 20, 1944 denying application for 
bail pending appeal (Eicher, C. J.). 

13. Bill of Exceptions of respondent, Douglas M. Stewart. 

14. Assignment of Errors (Statement of Points on Ap¬ 
peal) of Douglas M. Stewart. 

15. This Designation of Record. 

16. Clerk’s certificate to the transcript. 

Seth W. Richardson (S.), 

815 15th Street, N. W., 

; Washington, D. C., 

Warren E. Magee (S.), 

720 Munsey Building, 

i Washington, D. C., 

Attorneys for Respondent. 

The foregoing Designation of Record is satisfactory to 
the United States and is hereby consented to. 

| Albert E. Arent ( S. ) , 

Of Cowisel for the United States. 
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Order for Preparation of Record 

The foregoing Designation of Record is approved and 
the Clerk is directed to proceed with its preparation. 

Edward C. Eicher (S.), 

Chief Justice . 

District Court of the United States for the District 

of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered 1 to 15, both inclusive, &nd 
89 to 93, both inclusive, to be a true and correct transcript 
of the record, according to the designation of record for 
use on appeal approved by the Court and filed herein, in 
cause entitled In re Douglas M. Stewart, Respondent, Mis¬ 
cellaneous No. 138, as the same remains upon the files and 
of record in said Court, except the following: 

The Bill of Exceptions approved by the Court, pages 
numbered 16 to 88, both inclusive, is included herein. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 16th day of February, 1944. 

Charles E. Stewart, 

Clerk , 

By Chas. B. Coflin, 

Dep. Clerk. 
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